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I N  THE SUPREME COURT CORFN: Pren t i ce ,  i-CJ. 

OF PkPUP. NEW GUINEA Thursday, 

10 th  Apr i l ,  1975. 

These appeals  have a t  l a s t  been brought t o  a  
hear ing ,  a f t e r  years  of l o s i n g  of papers  and f a i l u r e s  

t o  l i n k  t h e  i n t e r l o c u t o r y  a p p l i c a t i o n s  w i th  o r i g i n a l  

appeals.  Even a t  t h i s  s tage ,  t h e  Supreme Court f i l e s  

con ta in  n e i t h a r  t h e  Magis t ra tes  reasons  f o r  judgment, 

nor copies  of t h e  depos i t i ons .  I have conducted t h e  

appeals ,  by consent hear ing  them toge the r ,  by borrowing 
t h e  a c t u a l  D i s t r i c t  Court f i l e s .  The appe l l an t ,  I am 

informed was ba i l ed  ou t  a f t e r  s e rv ing  between s i x  and 
seven months of an accumulation of t e n  months of sen- 

t e n c e s  t o  imprisonment. I am u n o f f i c i a l l y  informed 
t h a t  he, a  corpora l  i n  t h e  Defence Force a t  t h e  t ime 

of t h e  i n c i d e n t s ,  has  a l s o  been dismissed from t h e  

f c m y .  

The appe l l an t  on t h e  day i n  ques t ion  had been 

d r ink ing  a t  t h e  Highlander Hotel  ( then Mount Hagen 

Hotel) .  He sought t o  engage t h e  bar  manager Douglas 

Terry i n  conversat ion about l i f e  i n  A u s t r a l i a  where he 
hicpseli had b e e n .  When t o l d  by Terry t h a t  he was too 

: t o  t a l k  'a t  t h a t  t ime, t o  s ee  him another  t ime; 
t h e  appe l l an t  used language inc lud ing  t h e  words "you 

fuck ing  whi te  European bas ta rd .  I w i l l  fuck ing  we l l  
k i l l  you tomorrow . . . I know where you l i v e  1'11 
fucking  w e l l  k i l l  you ton igh t , "  The manager John 

Melis scught  t h e  a id  of an o f f  du ty  but uniformed 

policeman Larry Fo'o, who t r i e d  t o  a r r e s t  t h e  appe l lan t .  

Melis and Terry t r i e d  t o  a s s i s t  i n  t h e  a r r e s t ;  and 

! a l l  were sub jec ted  t h e r e a f t e r  t o  a  barrage of s t ones  

t h r ~ w n  by t h e  appe l l an t  and o t h e r s ,  Each was h i t  

s e v e r a l  times, one r equ i r ed  h o s p i t a l  t reatment .  It 
i s  c l e a r  t h a t  a very ug ly  and dangerous scene 

developed. 



Three informat ions were l a i d  a g a i n s t  t h e  appe l l an t .  

The f i r s t  ( t h e  suLject  of Appeal 69) enumerated - 
(1) unlawful ly  use  v io lence  a g a i n s t  Larry Fo'o 

( 2 )  u n l ~ . w f u l l y  use  v io lence  aga ins t  John Melis 

( 3 )  unlawful ly  use  v io lence  a g a i n s t  Douglas Terry. 

The o t h e r  two ( the  s u b j e c t  of Appeals 70 and 71 )  a l leged  

success ive ly  "did behave i n  a  t h rea t en ing  manner towards 

Douglas Terry" and "did behave i n  an i n s u l t i n g  manner 
towards Douglas Terry", 

It was f i r s t  argued t h a t  t h e  enumeration of t h r e e  

ma t t e r s  i n  t h e  informat ion was i n  breach of s.37 of t h e  

D i s t r i c t  Courts  N C ~ ,  r ender ing  t h e  process  a  n u l l i t y .  

The learned  Magis t ra te  had considered t h i s  ma t t e r  and had 
come t o  t h e  conclusion t h a t  t h e  ca se  came wi th in  t h e  

except ion ( b )  t o  t h a t  Sec t ion  - $'the ma t t e r s  of t h e  
information' '  being " s u b s t a n t i a l l y  of t h e  same a c t  o r  

omission on t h e  p a r t  of t h e  defendant". Apparently he 
informed t h e  appe l l an t  t h a t  he would not  hear  t h e  mat tc rs  

t oge the r  however, i f  he the  appe l lan t  had any ob jec t ions .  
The appe l lan t ,  who was f l u e n t  i n  English,  s a i d  he had 

no objec t ion .  I n  a  sworn s ta tement  fo l lowing  t h e  unchal-  
lenged prosecut ion evidence, t he  appe l l an t  claimed no 

memory of t h e  i n c i d e n t ,  and a f f e c t i o n  by dr ink.  I am 

s a t i s f i e d  t h a t  t h e  learned  Mag i s t r a t e ' s  approach i n  t h e  

circumstances was a  c o r r e c t  one. 

It was next argued t h a t  t h e r e  had been morc than  

one convic t ion  on t h e  one indictment, Edwards v. Jones 
(1) was r e l i c d  on as  a u t h o r i t y  f o r  s t a t i n g  t h a t  such 

showed t h e  informat ion and subsequent convic t ions  were 

bad. I am of t h e  opinion t h a t  s .37(2)  n e c e s s a r i l y  
allows of more than  one convict ion.  

Then, it was s a i d ,  t h e  ma t t e r  of convic t ion  was 

not  i d e n t i f i e d .  Inasmuch as  t h e  Magis t ra te  s p e c i f i c a l l y  
noted on t h e  bench shee t  " a l l  t h r e e  o f f ences  found proved" 

I f i n d  t h i s  submission not  subs t an t i a t ed .  

M r  Russe l l  t hen  submitted t h a t  defences  open t o  
t h e  accused were not  considered.  The bar  manager's u se  

(1) (1947) K.B. 659 



of t h e  words " I ' m  t o o  busy t o  t a l k  t o  you . . . ' I  conskibted 

provocat ion which exculpated any subsequent a s s a u l t .  i n  
add i t i on ,  t h e  bar  manager's a c t i o n  amounted t o  an i l l e g a l  

a s s a u l t  and t h e  a p p e l l a n t ' s  stone throwing should be held  
t o  be sel f -defence.  The submission a s  t o  provocat ion 

might be thought t o  win t h e  p r i z e  f o x  qua in tness ,  i f  
'such p r i z e s  were a v a i l a b l e  ... The submission a s  t o  

se l f -defence seems t o  me t o  ignore  t h e  du ty  imposed on 
managers of l i c e n s e d  premises t o  maintain  o r d e r  on t h e i r  

premises and t h e  common law r igh t ,  i f  n o t  d u t y  of c i t i -  
z ens , t o  come t o  t h e  a s s i s t a n c e  of a  policeman endeavour- 
ing t o  make a l e g a l  a r r e s t ,  I f i n d  both submissions 
e n t e r t a i n i n g  but no t  e n t e r t a i n a b l e .  I r e f u s e  t o  e n t e r -  

t a i n  them. 

F i n a l l y  it i s  urged t h a t  t h e  sen tence  of f i v e  
months' imprisonment was a  manifes t  excess .  It i s  no t  

c l e a r  from t h e  D i s t r i c t  Court f i l e  how t h i s  f i v e  months' 
sentence was a r r i v e d  a t .  The f a c t  t h a t  it was no t  

a l l o t t e d  :o one s p e c i f i c  offence o r  apport ioned ( a s  an 
acc&nulat!on) t o  t h e  t h r e e  wouLd seem t o  c o n s t i t u t e  on 

t h e  f a c e  of i t  an i r r e g u l a r i t y ,  The Magis t ra te  had 
t h i s  t o  say i n  regard  t o  t h i s  p o i n t  - 

"In imposing a  s i n g l e  sentence of 5 months 

imprisonment i n  r e s p e c t  0.f t h e  t h r e e  con- 
v i c t i o n s ,  I am unable a t  t h i s  time t o  

exp la in  why s e p a r a t e  s e n t m c e s  were no t  
imposed. A s  I r e c a l l  it was no t  t h e  

i n t e n t i o n  t o  impose any more than  a  t o t a l  
of 5 months inprisonment cumulative on a l l  
t h r e e  convict ions ."  

- I - - th ink  it s u f f i c e s  t o  say ,  - t h a t  such i r r e g u l a r i t y  a s  
i s  $ i sc losed  may no t  c o n s t i t u t e  a  s u b s t a n t i a l  m i s -  . ... 

c a q r i a g e o f .  j u s t t c e  w i t h i n  ' the-meaning of 5.236 i f  

o v e r a l l  sentence no t  be excessive.  

The sen tence  i s  s t e r n  ( t h e  maximum i s  s i x  

months' imprisonment $100 f i n e ) .  But i n  h i s  
reasons  f o r  d e c i s i o n  t h e  Magis t ra te  j u s t i f i e s  it i n  

,, t h e  fo l lowing  terms:- 



''This was t h e  t h i r d  occasion wi th in .  t h e  
preced ing  s i x  months i n  which I had 'be fo re  

me a  Defendant,--born i n  t h e  Mount Hagen 

a r ea ,  whose educatio-rial-opportunities and 

advancement were gene ra l l y  f a r  g r e a t e r  than  

h i s  1 e s s . f o r t u n a t e  v i l l a g e r s ;  on s i m i l a r  

charges and i n  s i m i l a r  circumstances.  The 
Defendant, a  non-commissioned O f f i c e r  i n  

t h e  Army., on l e a v e ,  could be expected t o  
show reasonable  behaviour i n  r e l a t i o n  t o  h i s  

p o s i t i o n  and t h i s  would c e r t a i n l y  be expected 

by t h e  community gene ra l l y .  Mount Hagen had 

had a  r e p u t a t i o n  of v o l a t i l i t y ,  v io lence  and 
crime and it was t o  be hoped t h a t  t h e  events  

of t he  preceding few months and i n t e n s i f i e d  

Pol ice  a c t i v i t y  would have t h e  d e s i r e d  e f f e c t .  

To a  l a r g e  e x t e n t  i t  had; but  when people  
such a s  t h e  Defendant , o f f e r  u n j u s t i f i e d  

v io lence  t o  a  Policeman and o t h e r  persons  
going about t h e i r  l awfu l  duty and business  

then .  it was considered (and s t i l l  i s  by me) 
t ime t h a t  t h e  Courts handed ou t  a  s a l u t a r y  

lesson  t o  persons who should know b e t t e r .  

Far too  o f t e n  persons before  t h e  Cour t s  have 

o f f e r e d ' t h e  excuse 'I was drunk, '  I d i d n ' t  

know what 1 was doing. I f  I had n o t  had too 

much t o  d r ink  I w o u l d n o t  have done i t i ,  o r  
s i m i l a r ,  i n  an attempt t o  j u s t i f y  t h e i r  

a c t i ons ,  " 

The lea rned  Magis t ra te  was p a r t i c u l a r l y  experienced i n  t h e  
cond i t i ons  and needs of Mount Hagen. I f e e l  unable t o  

d i s ag ree  with  h i s  assessment of t h e  needs f o r  s a l u t o r y  

punishment and de t e r r ence  t o  t h i s  and o t h e r  o f fenders .  

I d ismiss  t h e  appeal on a l l  grounds. I vary t h e  
Mag i s t r a t e ' s  o r d e r  by e n t e r i n g  a  convic t ion  on each 

of t h e  counts  i n  t h e  informat ion.  On t h e  count of 

~~.~ 
unlawful ly  us ing  v io lence  towards Larry Fo'o I sentence 

. . . 
. t h e  appe l l an t  t o  f i v e  months w i t h  hard labour ,  On 

e a c l i a f  . the  o t h e r  counts  of unlawful ly  u s ing  v io lence  
I sentence- . ' the-appel lant  t o  one month wi th  hard labour ;  
t h e  t h r e e  s e n t e n c e s ' t o  be served concur ren t ly .  



Aapeals No. 70 and No, 7 1  

There appears t o  be no substance i n  t h e  claim 

t h a t  t h e  hear ing of t hese  two charges  t oge the r  rendered 

t h e  procedure inva l id .  It was an appropr ia te  t h ing  t o  

do, t h e  appe l l an t  was i n  a  p o s i t i o n  t o  agree t o  i t ;  h i s  

I 
r i g h t s  were c a r e f u l l y  explained t o  him and he agreed t o  

t h e i r  being heard toge ther .  Defence Counsel wi th  quite 
a r t i s t i c  d r o l l e r y  submitted t h a t  t h e  words used should 

have been considered n e i t h e r  i n s u l t i n g '  nor th rea ten ing .  

People he s a i d ,  who undertake t h e  p o s i t i o n  of bar  a n d .  

ho te l  managers.should expect such language as  p a r t  of 
every day's t r a d e ,  and a r e  not  e n t i t l e d  t o  be i n s u l t e d  o r  . 

offended o r  regard themselves a s  th rea tened  thereby. I 

th ink  t h e  p o t e n t i a l  r e a l i t y  of t h e . t h r e a t  was proved by 

t h e  v io lence  exhib i ted  immediately af terwards .  As  t o  ' 

t h e  " i n s u l t i n g  manner", I can only say by way of i l l u s -  

t r a t i o n  t h a t  I myself was t h e  r e c i p i e n t  of s i m i l a r  
language a  very few yards  from t h e  scene descr ibed  

t h e  same year - as I re turned  from an af ternoon walk 

wi th  my a s soc i a t e .  A p a r t y  of drunken t r a i n e e  t eache r s  

t r e a t e d  me t o  t h e  g ree t ing  'fucking white  European 
bas ta rd  - what a r e  you doing walking with  a Niuginian." 

A s  t h e  intended l e g a l  embodiment of t h e  "reasonable  

man" I d id  not  show i r r i t a t i o n ,  but I considered those 

words were intended t o  i n s u l t  me, and I regarded them a s  
i n s u l t i n g  me. However t h i s  i s  r e a l l y  by t h e  bye. 

Doing t h e  bes t  I can now t o  e s t ima te  what t h e  reason- 
ab le  man would f e e l  - I consider  he, even i f  he were a  

bar  manager (and I r e j e c t  t h e  suggest ion t h a t  a  bar  

manager i s  no t  t o  be considered a  poss ib ly  reasonable  

man) would be e n t i t l e d  t o  b e  offended o r  i n s u l t e d  by 

them. The words a r e  i n  any event  p e r  s e  i n s u l t i n g  I 
consider .  

I n  my view t h e  e n t r y  of two convic t ions  i n  
r e s p e c t  of t h e  words used i s  o t i o s e .  Once " th rea t -  

ening manner" had been made o u t  " i n s u l t i n g  manner'' 
t h e  l e s s e r  charge, should n o t  then  c a l l  f o r  a  convic- 

t i o n .  Inasmuch as  t he  words were a l l  t h e  run  on a f  
t h e  one shouted Pseam of abuse; it was i n  any event  
I th ink ,  a  c l e a r  breach of s.16 of t h e  Criminal Code . 
t o  impose punishment i n  r e s p e c t  of both " threa ten ing  

manner' and " i n s u l t i n g  mannern. 



The l e a r n e d  M a g i s t r a t e  imposed f i v e  months w i t h  
ha rd  l a b o u r  on  t h e  " t h r e a t e n i n g  manner" cha rge  and 

d i r e c t e d  t h a t  i t  be s e r v e d  c u m u l a t i v e l y  upon t h e  s e n t c n c c  
of  f i v e  months f o r  "us ing  v i o l e n c e " .  I have had r e g a r d  

t o  t h e  r e a s o n s  expressed ,  and t h e  n e c e s s i t i e s  of  law and 
o r d e r  i n  Mount hagen a t  t h e  t ime.  But I y e t  c o n s i d e r  a  

t o t a l  sen tence  of  t e n  months1 imprisonment f o x  o f f e n c e s  
I a r i s i n g  s u b s t a n t i a l l y  o u t  o f  one semi-drunken i n c i d e n t  

- a  compara t ive ly  s h o r t  one - i n v o l v i n g  a  man o f  h i t h e r t o  

b lameless  r e c o r d  - whose c o n v i c t i o n  would e n t a i l  d i s -  

m i s s a l  from t h e  Army; m a n i f e s t l y  e x c e s s i v e .  

As t o  Appeal 71 ( i n s u l t i n g  manner) I a l l o w  the 
appeal .  I quash t h e  c o n v i c t i o n  and s e n t e n c e ,  i n  l i e u  

of  t h e  M a g i s t r a t e ' s  o d e r  I s u b s t i t u t e  t h e  f i n d i n g : -  

"I f i n d  t h e  o f f e n c e  proved.  I e n t e r  no c o n v i c t i o n . "  

Appeal 70 ( t h r e a t e n i n g  manner).  1 a l l o w  t h o  

appeal .  I conf i rm t h e  c o n v i c t i o n .  I n  l i e u  of t h e  
s e n t e n c e  imposed I s u b s t i t u t e  a  s e n t e n c e  o f  e i g h t  weeks'  

imprisonment w i t h  ha rd  l a b o u r  t o  be s e r v e d  cumula t ive ly  

w i t h  t h e  s e n t e n c e  of f i v e  months imposed f o r  t h e  o f f c n c c s  

of "us ing v i o l e n c e "  on t h e  same d a t e .  

A s  tk a p p e l l a n t  has  s e r v e d  a  term of  g r e a t e r  
t h a n  t h e  accumulat ion  r e s u l t i n g  from t h e  cumula t ive  

e f f e c t  of t h e  o r d e r s  a s  v a r i e d ,  he should  n o t  be r e t u r n o d  
t o  imprisonment.  

S o l i c i t o r  f o r  t h e  Respondent: B. Kidu, Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  f l p p e l l a n t  : N,H.  P r a t t ,  Act ing  Pub1i.c 
S o l i c i t o r .  


