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i n  t h i s  matter .a? indic'cment has  been presented 

SO&. 22, npparently zt the d i r e c t i o n  02 t l ~ e  Zublic I,rosecwtor, i n  
23. t h e  nane of " the  S ta t e"  inntead of t h e  form h i t h e r t o  used 
i lendi - - "The Queen". This and ot:ler indictments i n  similar 

-A, form c o n s t i t u t i n g  a l l  t h e  matters  on t h o  Sowthwn 
XWTY C . J. Xighlands c i r c u i t ,  were a c t u a l l y  formillly >resented a t  

P o r t  vioresby on S a t u r d q  morning l a s t .  1 then ende~woured 

t o  dissuade M r .  Roberts-Smith, ~!ho attendod i n  person, 

from t h e  course ;sro:?osed. I pointed out  t h x t  on ilonday, 

t h e  22114, four judges would be coim~encing n t  widely 

separated po in t s  on t h e  perc?hery of Fapua Uew Guinea, 

Che Wst cArcllits of t h e  Notiom1 Court. I suggested 

t h a t  it rrould bo highly inconvenient t h a t  challenqes t o  

t h e  form of t h e  indictment s l ~ o u l d  be r s i s e d  before four  

sepa ra t e  judges i n  etizferent to8.uns, v110 .woul.d not IX a b l e  

t o  confer;  and t h a t  argument shoulC be presented by t h e  

most junior  counsel without proper b r i e f s ,  without t h e  

a i d  of books, possibly 'tnithout even copios of the 

Const i tu t ion  and the  accorap3nying organic lavs. It was 

appa~-ent a t  t h a t  time t h a t  t h e  Public  Sol ici l ior  had only 

t h a t  morning been advised of t h e  Public Prosecutor ' s  

i n t en t ions  i n  t h i s  regard  and had had no oiyportunity t o  

consider t h e  complicated i s sues  t h a t  might be involved. 

'The Publ ic  S o l i c i t o r  had s t a t e d  t h a t  i n  t h e  interests oE 

any c l i e n t s  be might hsve, h e  would have t o  i n s t r u c t  h i s  

o f f i c e r s  t o  move t o  qumh a i l  such indictmentn. Three 

such motions have now been made .to me. 3: was a l s o  

inforn~ed t h a t  the Secretary f o r  I ~ I  was unaware of M r .  

Roberts-Smith's determination. It seems a p p r e n t  t h a t  

t h i s  dec is ion  t o  s o  proceed, which rimy w e i l  have p o l i t i -  

c a l  overtones, vas  tclkcn without iaiscussion urith thz 

Minister  o r  the  National Xxecutive Council. 

I cannot conceive tll.3t any p r s o n  7;1ould have 

had t h e  i n t e r e s t  o r  t h e  :~is?i t o  hawe c?mllenged 



indictments presemted i n  t h e  ancient  form i n  t h e  name of 

FIer i:icijcsty. I suggested t o  t h o  Publ ic  Prosecutor t h a t  

i f  it w e r e  desired,  F: test case  should be presented  i n  

Por t  ~ i o r e s l ~ y  and G reference t o  t h e  Zupreme Court t o  t e s t  

t h e  va%id i ty  of t : ~  proposed course sougWc t h e r e i n ,  bir . 
Rober-ts-Smith was q u i t e  i n f l e x i b l e  on t h e  sub jec t  a d  

refused t o  a l k e r  h i s  st:znd. 1 can only express  t h e  

cjrestest r e g r e t  a t  th.? erflbarr.3ssr~1ent vhich t h e  Publ ic  

I ' rosecutor ' s  dec is ion  11?>.s .c;~uscd t o  a11 on t h i s  c i r cu i . t .  

I imagine it has  c:msed e c p d  d i f f i c u l t i e s  on t h e  o t l ~ e r  

c i r c u i t s .  It is  apparent from counsels '  submissions t o  

me t 3 a t  t ~ h a t e v e r  ac t ion  I may take,  mcry prove unsa t i s -  

f ac to ry  and may c r e a t e  u n c e r t l i n t y  t o  GCVern1flen.t and 

subjec t ,  ?.nd cause considcrab?.e expense and l o s s  of t i m e  

which couid have been avoided. 

Xa;r I say, I am most g r a t e f u l  f o r  the s p i r i t e d  

tray counsel have endeavoured <one of  t han  has  been ill 

f o r  many d q s )  t o  cope wi th  t h i s  q u i t e  di"" ~ r i c u l t  problem 

t h r u s t  upon then  wi th  minisnit no t ice .  

'.?he course which I have taken  i n  t h i s  and 

o the r  cases  a l ready  begun, has  been t o  note  t h e  sub- 

missions and reserve  my decis ion  on t h e  motion t o  quash. 

I have then  continued t o  a r r a ign  t h e  accused and t o  

record . t he i r  pleas .  In  two caseG I have cond i t iona l ly  

en tared  p l e a s  of g u i l t y  .znd convict ions thareon, ;:rnd have 

n&ninistored tllo n l l o  -utus and iward addresses  . Plorc 

foimidzble problems a r i s e  iil a cese of  a p l ea  of 11ot 

guilky, of course,  3cfcnce Counsel has a l r m d y  objec ted  

t o  my proceeding ns far as 'i lmvc done without  Clcciding 

the i s s u e  r a i s e d  on rmtion. I h m  considered t h a t  1~it11 

t h e  inherent  p o w r s  . this  Court has over  i t s  own proced- 

ures ,  t h a t  riiiat I have done i s  t h e  most p r a c t i c a l  course, 

and i s  n o t  liycely t o  yre judice  t h e  prosecut ion o r  the 

de5ence. 'Pbe t ime t o  bc possiKly 3.ost i n  proceeding t o  

hea r  a num3er of de2enderl cases  on indictments  poss ib ly  

l a t e r  t o  bo h e l d  i n v a l i d  i s  a matter  of grave concern t o  

me, i f  n o t  t o  t h e  i:ublic 2rosecutor.  I" i s t o  be noted 

t h c t  t h e  j2osition may wel i  bs d i f f e r e n t  i n  &pa from 

t h a t  i n  New Guinol u n t i l  t h e i r  i i x r s  ax i d e n t i c a l .  It 

i s ,  of course,  a mnt.ter oi 2.ndifZerence t o  t h e  Court i n  

?:hat n ~ m e  :rosccutions a r e  brought; provider3 t h c  

prosecu-tions a r e  pro;?erly brougiit. I.1nil.l. coun t r i e s  use  



t h e  form "The Republic of X agains t  Y". No doubt an 

analogous h e a a n g  here,  if authorizeil  o r  requi red  by law, 

would be "Tl?e Independent S t a t e  of P a p a  Nc7;r Guinea 

aga ins t  Y". 

It has been s r p c d  t h e t  t h e  hexl ing  is  unimport- 

I 
an t  - t h a t  t h e  mere s igna tu rz  of n purpor.tcdly w t h o r i z e d  

prosecutor is s u f f i c i e n t  t o  valid*&? an inF4ictmncnt. I 

Find myself q u i t e  ~ n r ? b ? ~ e  t o  accedcr 'co such an argument, 

I do not see 11ow t h i s  can De proilosed by ; Public  

Prosecutor who contends th:-t he  i s  forced by law t o  a60pt 

.the term "The S t a t e "  as+%? prosecuting bodyiy. I f  t h e  

heading i s  a mat te r  of indi f fe rence ,  vhy d i d  he e l e c t  t o  

s u b s t i t u t e  "The Stn te"  :or "The ~ u e e n " ?  It is a matter 
of ca rd ina l  importance, I consider,  f o r  an accused p>erson 

t o  ]mow ,which person o r  nu.thoritl7 i s  p r p o r t i n g  t o  pros- 

ecute  hiin, i n  order  t h a t  he knay chnliengc any u ~ a u t h o r -  

i ced  o r  i l l e g a l  proceedings. 

No doubt some confusion has  been caused by tile 

l a s t  minute engra f t ing  i n t o  a yroposed royb l i can - type  

cons t i tu t ion ,  of t h e  Royal I n s t i t u t i o n .  ,At the  o u t s e t  

I note  t h e  anc isn t  position t o  be noted succ inc t ly  i n  

Archbold, 38th Edition, ]a. 1, that : -  

"A bi l i .  of indic.tment is n . x r i t t en  o r  p r in t ed  

accusation of crime made a t  Yne s u i t  of t h e  

Crown aga ins t  on3 o r  more p r s o n s . "  

Iialsburjr's Lars of England, 3rd  Edition, Volume 

10, p. 385 s t a t e s - -  

"An indictnient i s  i n  f o r n  an accusat ion a t  

t he  s u i t  of the Queen .kllnt one o r  more 

persons named o r  otherwise i i leintified have 

committed one o r  nore crimes sipecified. 

Bvery indictmeixt must contain,  and is  

s u f f i c i e n t  i f  it contains ,  a s ts temcnt  of 

t h e  s:pecific offence o r  offences with which 

the  accused pi-son is charged, together vrith 

such p a r t i c u l a r s  as may be necessary f o r  

giving reasonable information a s  t o  t h e  

na ture  of t h e  charge. 'i'heru a r c  t h r e e  :parts 

t o  an inr3ictmen.t. {I; 'fire co~nmcncemen'c; 



(2; the  statement of oEEence; ( 3 i  t he  

par t iculars  of offence. T.he f o r m  02 indic t -  

ment a r e  s e t  out i n  the a:3pndi;r t o  t he  

Indictment Rules, 1915, and t l ~ o s e  forms o r  

forms conEorming thereto a s  nearly a s  may 

be are  t o  be used i n  cases ko tdhich they are  

a?plicnble, and i n  othcr cases Eonns t o  t hc  

l ike  e f fec t ,  or conforming thereto 8s naar1.y - 
as  may be, must be used, the  okatenent and 

par t iculars  of offenco being voricdscording 

t o  the circumstances i n  ench case, 

commencement s e t s  out t he  name of the  case. 

as  a s u i t  between the  Queen and the  accuse+ 

the  court of t r i a l  and t h a t  the  accused i s  

charqad with t h e  offence or  offences then 

followinq. The indictment may be on parclunfnt 

or durable gaper, and may be e i ther  writ ten 

o r  printed, o r  par t ly  v ~ r i t t e n  and p.-,rtly 

printed. The namcG of the  witnesses on the  

depositions are  endorsed on the  back of t he  

indictrmnt . 
Notwithstanding any ru l e  of 1aw or s r ac t i ce  

and subject t o  the  provisions or' t he  

Indictments Act, 1315, an indictment i s  not  

open t o  objection i n  rcspect of i t s  form o r  

contents i f  it is frameri i n  accordance with 

the  rules mzdc under t ha t  Let." (Emphzsis i s  minei . 

The presentation of an indictment i n  the  Roynl 

name v~ouLd seem t o  involve .the Queen's power a s  Head of 

tha  Executive (scad of :S'c;l'ce). I %o not understand how 

the  :z~ower t o  i n i t i a t e  a prosecution can be sa id  t o  be 

an e::orcise o t  " judic ia l  power". Apart from leg is la t ive  

enactments t o  the  contrary, I lmow of no jus t i f i cc t ion  

fo r  bringing indictments i n  other than the Queen's name. 

The argument i n  support of the  Sta te  as  prose- 

cuting authority, was based grincipalliy on 6.158 of the  

Constitution, which s ta tes ,  i n  paragraph 1, "subject t o  

t h i s  Constitution, the  judicial  authori ty of the People 

i s  vested i n  t he  PJ~tional Judic ia l  System". It ' r i l l  be 

noted tha t  t he  National Jus t ice  :idministration", which 

includes the  Minister and 'chc 3 . ~ 1  off icers ,  is  not Ync 



"National J u d i c i a l  System". 3.177, on t h e  o ther  haid,  

rnskes spec ia l  r d e r e n c e  t o  the "prosecution funct ion" of 

t h e  2u5l ic  Prosecutor, including power " t o  contro?. t h e  

exercise aud pfrforincince 05 t h e  prosecution funct ion".  

I can see no warrant f o r  assuninq 'chat s.150 (1; touches 

I t h e  matter  a t  all.. Thero may indeed be soine argunent i n  
favour of t h e  power of t h o  Public  Frosccutor .to b r i n g  

pcosecutions i n  his a m  n . m .  'i'hc Cons t i tu t ion  generzl ly ,  

it i s  sa id ,  j u s t i f i e s  t h e  use of  t h e  c7ords "The Stake". 

I do not  th ink  t h i s  a r g w ~ c n t  oC any value i n  t h i s  con- 

t e x t .  The argument continues t h a t  j u s t i c e  is  no longer 

t o  be seen a s  f l a r i n g  from t h c  drovn. It i s  sought t o  

include within the connot:rtion of ju s t i ce ,  t h e  prosecution 

potzcr. One f i n d s  t h i s  argument unzccej:~tnble when one 

considers  t h c  re ferences  t o  the p o w r  of t h e  I3ead of 

S t a t e  a s  t o  mercy i n  s.151; and the provisions of ss. 

82 and 36 of t h e  Const i tut ion.  The l a t t e r  proviclos t h a t  

' t he  pr iv i leges ,  powers, Zunctions, d u t i e s  and responsi- 

bil i t ies of t h e  Hcad of s t a t e  are as prescr ibed  by o r  

under Cons t i tu t ional  Laws and Acts of Barliament." 

Lacking any s p e c i f i c  reference i n  t h e  Cons t i tu t ion  and 

Acts o f  2arliament, and norm has  beon pointed owt t o  me, 

I .must assume t h a t  i n  appointing t h e  Quecn .?fie Head of 

S t a t e  t h e  people of Fa:pa New Guinea were  intending t h e  

1:lonarch t o  r e t a i n  such pr i ' r i legos,  i?owers, funct ions,  

d u t i e s  and responoibiii . t ien f o r  t h e  t ime being, as s i - ~  

arxxcised ifin?ediately before Independence a s  theil Royal 

Head of S ta t e ,  1 see  no p o s i t i v e  ind ica t ion  t h a t  it woa 
the i n t e n t i o n  of t h e  Lerjislaturo t o  rerilove the p o m r  of 

p r e f e r r i n g  prosecwtions from t h e  i1and.s of t h e  Queen. I t  

Ins, of course, not  been pssible f o r  counsel t o  expiore 

t h e  d i f f i c u l t  Z o n s t i t u t i ~ n s ~ .  argument involved i n  t h c  

yuost ion of vhat pxxogo t ive  powers remain i n  t h e  Queen 

a s  Queen 05 Papu3 New Guinea under Schedu:Le 2.2., 

paragraph 2 of t h z  : o ~ ~ o t i t u t i o n ,  which makes d i r e c t  

re ference  t o  t h e  subj ec.t. 

The only o the r  yfoposi t ion i n  su:s~>ort of t h e  

indictment ndvancad before me, was t h a t  by v i r t u e  of 

s. 93 o f  t h e  In t e rp re t a t ion  <Inter im 3rovisions;  i k t .  

1975; t h e  use o f  t h e  term "The S ta t e"  i n s t c a d  of "The 

Queen" i n  t h e  heading of  s n  indictraent became 

j u s t i f i e d .  



S.560 of t l ic ;'rinincll Code ( ~ u c e n o l a n d ~  provides 

t h a t  an indictment be i n  urriting . 2.5GC. cC t h a t  Coda 

does not  p re sc r ibe  any p a r t i c u k r  form of sirriting. ThC 

a3.opkicli of 'chis Lode i n  F q u a  sras :~or?;sd i;ry t h e  Zri1:iinn3. 

:ode Ordinance of 1902. 'Ta schedulr3 t o  t;la 21:ininiL 

P r a c t i c e  Rules of 1900 (Queens?.?,nZ, v z s  zdopted i n  PqUa 
I by t h e  Criminal iTorns Rules 1922, i 5 t a tu to ry  Rule No. 9 

of 1'122). T11ese Rulcs grovidc tl~::.t - 

"The f o r m  containcd i n  scheduLe . . . r x q  

be used i n  seve ra l  c.3ses and f o r  t h 3  seve ra l  

purposes f o r  vrhich they a r c  r e spcc t ivc ly  

nppl icable  and .when s o  used s;?all bc suf f ic ien*iH.  

These Rules  ?rere nsdc under t h e  Crimird.  Codc Ordinance 

o: 1302. 'The forms i n  t h e  sche&ie ~ ~ r o v i d e  f o r  -the U s c  

of the @tic "The Sueen aga ins t  .:au ;:nd rcforenccs a r e  

nade t o  p o s e c u t i n g  " fo r  Our I;:ifiy the Sueen". ( E e e  

judgment of  Xelly, 5. i n  Reci. .v. Onaasi . iosis  (li. 1 'an 

informed klmt this in tc rpreka t ion  Ac'c of l W 5  of t h e  

House of Asserobly hzs  been -.sscwtcd. t o  znd is i n  Corce. 

1 have not  i t s  nwn'mr, o r  t h e  d a t e  on 7,ihich i'c wc7.s so 

effecizdatcd. It i s  provided thereby t E n t  "k.90 znd t h e  

remaining provis ions" ,  (c t lmr  thrill c e r t a i n  mentioned 

provis ions;  , "came i n t o  f o r c e  on 16 th  Segtcmbcr, 1975. " 

By s.9E thereof ,  it i s  pzovided t h a t  "In relzit ion t o  

anything done o r  t o  be donc on o r  n f t e r  Independence >my, 

each exprsssion . . . sct ou t  i n  CO:LUSIITI 1 of t h e  'I';:lhle t o  

t h i s  sec t ion ,  when it ?g~e:irs i n  z'. provis ion  O: a C o ~ x e r  

T e r r i t o r y  o r  n document s k l l  ba r e a 6  a s  a re fercncc  t o  

t h e  person, au thor i ty ,  mat ter  o r  .thing set out  i n  column 

2 oygosi tc  t h a t  o ~ ~ p r e s s i o n , "  O.-mositc .. - thc "Crc%m" i n  

t h e  sschedulc appears th!? " X e t c "  md. o:>j?ositc t h e  "l;ing" 

al?pesrs tl1.s "Sta te" .  :i "yovi . s ion" ,  inc luding  cs i'i 

docs "a 1%;~. o r  inskru-acnt rc2urcaC: t o  i n  s.1 (li " (see 

s. 2 ; ,  includes a " regula t ion  o r  o thc r  ins t ruxwl t  nnde 

under an a z t  o r  ndvpted forcig:)  ?.;I:!' - s .  l (1, . i. 

: '2rovisionu, l c r o ,  i: consider,  includes a "Ruio". 
- .  xeading t h -  Crinj.n.- ,L..- i j?ornn ;:uieo I,;f 2, t:li.r&ore, 

wi.t:> t h e  I.?terprotz~.tion Act o t  1575 i n  i -e la t ion t o  t h e  

presenta t ion  of inc;iictlnents (tk-tt is "~cme.tlling t o  be 

done a f t e r  1nde;~cnZcncc 3ay1';,  it i;li;u?.d zcoi:r kl??.t t h e  



forms &ich may be used include forrns containing the  

$rase  "the State" i n  l i e u  of "tlre Queen". 1-Io.wever, the  
s i tua t ion  is complicated by the  enactment in s.3 of the  

s a id  Interpretat ion Act 1975 t h a t  - 

"In any provision unless the  contrary 
intention appears - ... "the Queen" means 
'Ier i%ajesty Queen ~ L i s a b i t h  I1 and includes 
IIer Majesty's he i r s  and successors ..." 

T t  is possible 'silst i n  ce r ta in  contexts "TI13 

Queen" sha l l  man "Queen Elizabeth t he  Second", a116 t h a t  
i n  others t h e  phrase may mean "tha State".  It appears 
t o  me t h a t  e i ther  inkerpretation rioula hc apposite t o  
the  entitlement of an indic t inat  and t h a t  accordingly I 
~;iould ru le  t h a t  "the Sta te"  may be used for  this p u p s c  

or  "the Queen", A s  mentioned cibove, I apprehend tlm 
position be qui te  other i n  Hew Guinea, whore 

can r eca l l  correctly, the  Criminal Rules oE 1302 

(Quoenslandi were not adopted. 

I therefore ru le  the indictment valid. 

(The arraignment, plea and conviction i n  t h i s  
case were then confirred; and the  Court proceeded t o  

sentence). 

So l ic i to r  fo r  t he  Public Prosecutor: B.W. Kidu, 
Public Prosecutor. 
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