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apparently at thoe direction ¢ the Fublic Frosecutor, in
the nome of “the 3tate” ingstead of the form hitherto used
“"The Queen". This and other indictments in similar
form constituting all the matters on the Southorn
ilighlands ecircuii, were actually formnlly wresented at
Port doresby on Saturday wmorning last. 1 then endeavoured
to dissuade Mr. Roberts-Smith, who attended in nerson,
from the coursc proposed. I pointed ocut that on donday,
the 22nd, four judges would be commenceing at widely
separated points on the periphery of Fapua Wew CGuinesn,
the first circuits of the National Court. I suggested
that it would be highly inconvenient that challenges to
the form of the indictment should be raised before four
separate judges in different towns, who would not be able
to confer; and that argument should be presented by the
most junior counsel without proper briefs, without the
aid of books, possibly without even copies of the
Congtitution and the accompanying organic laws. Tt was
apparent at that time that the Public Solicitor had only
that morning been advised of the Public Prosecutor's
intentions in this regard and had had no opwortunity to
consider the complicated issues that might be involved.
The Public Solicitor had stated that in the intercsts of
any clients he might heve, he would have to instruct his
officers to move to guash all such indictments. Three
such motions have now boen made to me. I was also
informed that the Secretary for Law was unaware of Mr.
Roberts-Smith's determination. It seems apparent that
this decision to so proceed, which may well have politi-
cnl overtones, was taken without discussion with the

ldinister or the National Executive Council.

1 cannot conceive that any person would have

nad the interest or the wish to have c¢hnllenged
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75 indictments presented in the ancient form in the name of

=

Tha State Her iajesty. I suggested to the Public IFrosecutor that
. Ve i€ it were desired, o test case should be presented in
Kobs FPunas

Port lioresby nnd & reference to the Jupreme Court to test

BRENTIOO, the validity of the proposed course sought thorein. bkx.
DAPUTY O _ . . . :

DEFUTY <.d. Roberts-Smith was guite inflexible on the subject and
refused to alter his stond. I can only express the

reatest regret at the embarrassment which the Fublic

e}

‘rogaecutor's decision s caused to all on this circuit.

b

I imagine it e ocnused equel difficnlties on the other
circuits. It is apparent from counsels' gsubmissions to
me that whatever action I may take, may prove unsatis-
factory and may create uncertainty to Government and
subject, and cauge considerable expense and loss of time

vihileh could have been avoidad.

vlay L say, I am most grateful for the spirited
way counsel have endeavoured {one of them has been ill
for many days) to cope with this quite dlfficult problem

thrust upon them with minimil notice.

The course which I have taken in this and
cther cagaes already begun, has been to note the sub~
missions and reserve my decision on the motion to guash.
I have thon continued to arralgn the accused and to
record their pleas. In two cases I have conditionally
entered pleas of guilty and convictions thaereon, und have
administered the allozutus and haord addresses. More
Fformidable problems arise in a case of a plea of not
guilty, of course. Defence Counssl has already objected
to my proceeding os far as L bave done without deciding
the issuve raised on motlon. 1 have considered that with
the ipherent powers this Court has over its own proced-
uraes, that what I have done is the most practical course,
and is not likely to mrejudice the prosecution or the
defence. The time to be possibly lost in proceeding to
hear a number of defended cases on indictments possibly
later to be held invalid is a matter of grave concern to
mae, if not to the Public Prosecutor. It is to be noted
that the position muay well bs different in Papua from
that in New Guineas until their laws erce identical. It
is, of course, a matter of indifference to the Court in
what name prosecutions are brought; provided the

prosecutions are wroperly hrought. Hany countries usc




he form “"The Republic of 4 against ¥". No doubt an
analogous heading here, if authorized or required by law,

)

would be "The Independent State of Fapua New Guinea

against Y".

It has been argued that the heading is unimport-
ant - that the mere slgnature of 2 purportediy authorized
prosecutor is sufficient to validate an indictment. I
find myself quite unable to accede to such an argument.

I do not see how this can be proposed by o PFublic

PFrosecutor who contends thit he is forced by law to adont
‘ the term "The State" as the prosecuting body. IE the
heading is a matter of indifference, why did he elact to
subgtitute "The State” for "The Guecen”? It is a matter
of cardinal importance, I consider, f£or an accused person
to know which person or authority is purporting to pros-
ecute him, in order that he may challenge any unauthor-
ized or illegal proceedings.

Ho doubt some confusion has been cauged by the
last minute engrafting into a vronosed republican-type
constitution, of the Royal Institution. it the outset
I note the ancient position to be noted succinctly in
archbold, 38th Edition, p. 1, that:-

A bill of indichment is 2 written or printed
acousation of crie made at the suit of the

Crovm againsgt one or more persons.”

Malshury's ILiaws of Bngland, 3rd Edition, Volumne
10, p. 385 states--

"an indictiment is in form an accusation at

the suit of the Oueen that one or more

persons named or ctherwise identificed have

committed ong or more crimes specified.

EBvery indictment must contain, and is
sufficient if it contains, a statement of
the spocific offence or offences with wldch
the accused person is charged, together with
such particulars as may be necaessary for
giving reasonable ipformation as to the
nature of the charge. Yhere are three parts

to an indictment. {1, the comencemant;




(2; the statament of offence; (3 the
particulars of offence. The forms of indict-
ment are set out in the appendiiz to the
Indictment Rules, 1215, and those forms or
forms conforming thereto as nearly as may

be are to be used in cases to which they are
aphlicable, and in othoer cases forms to the
1ike effect, or conforming thereto as nearly
as may be, must be used, the statement and
particulars of offence being varied according
to the circumstances in each case. The
commnencement sets out the name of the case,
as_a _suit between the Qucen and the accuscd.
the court of trial and that the accused ig

chairged with the offence or offences thon

following. Y“he indictment may be on parchment
or durable paper, and may bhe either written

or printed, or partly written and partly
printed. The namecs of the witnesses on the
depositions are endorsed on the back of the
indictment.,

Notwithstanding any rule of law or nractice

and subject to the provisions of the

Indictments ict, 1915, an indictment is not

open to objection in respect of its form or
contents if it is framed in accordance with

he rules made under that hAct.” (Buphasis is mine).

The presentation of an indictment in the Royal

name would scem to involve the Quecn's power as Haesd of

the Exccutive (Head of state). I do not understand how
the power to initiato a prosccution can be said to be
an exercise of Yjudicial power®. Apart from legislative

enactments to the contrary, I know of no justification

for

bringing indictments in other than the (Queen's name.

The argument in supvort of the State as prose-

cuting authority, was based principally on £.158 of the

Constitution, which stateg, in paragraph 1, *Subject to

this Constitution, the judicial authority of the Peoble

is vested in the National Judicial System". It will be

noted that the National Justice LZdministration®, which

includes the iinister and the lay officers, is not the




"National Judicizal System”. 35.177, on the other hand,

makes special reference to the "prosecution function” of

the Public Prosecutor, including nower "to control the

exercise md performance of the prosecution function'.

I can see no warrant for assuming that s.158(1; touches f
the matter at all. Therc may indeed bhe some argument in

favour of the wower of the Public¢ ¥Prosecutor to bring

prosecutions in his ovm nome. The Constitution generally,

it is said, justifics the use of the words "The State®.

I do not think this argument of any value in this con-

text. The argument continues that justice is no longer

to be seen as flowing f£rom the Jrowm. It is sought to :
include within the connotation of justice, the prosecution g
pover. Onc £inds this argument unzcceptable whon one :
considers ths references to the powver of the Head of

State &s to mercy in 2.151; and the provisions of zs.

82 and 06 of the Constitution. The latter nrovides that

"the privileges, powers, functions, duties and responsi-

bilities of the Head of State are as prescribed by or

under Constitutional Laws and Lwcts of Farliament."”

Lacking any specific reference in the Constitution and

Acts of Parliament, and non? has been pointed out to ne,

I must assume that in appeinting thoe Quecn thoe Head of

State the people of Popua New Guinca were intending the

lonarch to retain such privileges, powers, functions,

duties and responsibilities for the time being, os stz

gercised immediately before Independence as then Royal

Hlead of State. I see no positive indication that it was

the intention of the Legisinture to remove the power of

preferring prosecutions from the hands of the Queen. It
g, of course, not been possible for counsel to euplore

the difficult Constitutional argument involved in the

guestion of what prerogative powers remain in the Queen

as Queoen of Pepua New Guinca under Schadule-2.2.,

paragraph 2 of the Clongtitution, which makes direct

reference to the subject.

The only other uroposition in supnort of the
indictment advancad before me, was that by virtuc of
$.98 of the Interprctation {Interim Frovisions; sict
1975, the use of the term "The State" instead of “"The
{raeen” in the heading of an indictment became
justified.




5.560 of the Crininal Code {((Qucensliand; provides
that an indictment be in writing. 5.564 of that Codo
does not prescribe any particular form of writing. The
adoption of this Jode in Popua was worked by the Crindnal

Code Ordinance of 1902. The schedule to thoe Crininal
Practice Rules of 1200 (fjueensiand, was adopted in Pasua
by the Crininal Porms Rules 1922, {(Statutory Rule No. @
of 1822). These Rules provide that -

“fhe forms contained in the schedule ... may

be used in several cases and for tho several
purposas for which they arc respectively
applicable and when so used shall be sufficient”.

These Rules were made under the Criminal Zode Grdinance
of 1902. The forms in the schedule provide for the use
of the pitle "The Queen ogainst LBY and references are

made to prosecuting "for Sur Lady the fueen'. (Dee

judgment of Keily, J. in Rog. v. Onaasi Jjosis (1j. I am

informaed that this Interpreotation hot of 1975 of the
House of Assemnbly hza been ~gsented to snd is in force.

T have not its nwaber, or the date on which it was so
effoectuated. It is provided thereby that "s5.20 and the
remaining provisions', {other thin certain mentioned
provisions;, "came into foree on 16th Septemboer, 1975."
By £.98 thereof, it is provided that "In relation to
anything done or to be done on or afier Independonce Dav,
each expression ... set out in columm 1 of the Table to
this section, vhen it awpears in & provision of a fomer
Territory or a document sholl he read ag a referonce to
the person, authority, matter or thing set out in colunn
2 opposite that erpression.' Onpozite the "Crowm® in
the schedule appears thoe "State” nd opposite the “Hing®
appears the "State". A "provision®, including oo it

does "a law or instrunent reforred %o in =2.1{1;"

G
o

5.2;, includes = "regulation or other instrument mode
under an azt ox adopted foreiga Iny - s.1(l.. 4
arovision', therefore, I consider, includes a “Rula®.

e

Reading the Crimincl Forms Rules of 1902, thorefore,

with the Interpretetion fct of 1975 in relation to the
presentation of indictments (that is "same"hing to bo

done aftor indepcndence Day"i, it would sooim that the

(1) {1971-72 P.W.CG.L.R. 476 at 420




forms which may be used inclﬁde forms containing the
shrase “the State“ in lieu of "the Queen”. However, the
situation is complicated by the enactment in s.3 of the
said Interéretation Aot 1975 that -

HIn any proviéion unless the contrary
intention appears - ... "the Queen” means
Her Majesty Queen Elizabeth II and includes
Hor Majesty's heirs and successors ..."

It is possible that in certain contexts "The
Queen” shall mean "(ueen Elizabeth the Second®, and that
in others the phrase may mean "the State". It appears
to me that either interpretation would be apposite to
the entitlement of an indictment and that accordingly I
should rule that “the State" may bo used for this purpose
or "the Queen". As mentioned above, I apprehend the
position may be quite other in New Guinea, where if 1
can reeall correctly, the Criminal Rules of 1902

{(ueensland} were not adopted.
I therefore rule the indictment valid.
{The arraignment, plea and conviction in this

case were thon confirmaed; and the Court proceeded to
sentence) .

Solicitor for the Publiec Prosecutor: B.#d. Kidu,
Public Prosecutor.

Counsel for the Public Prasecutor : B.J. Mchade.
Solicitor for the Accuscd : N.H. Pratt,

A/Public Solicitor.
Counsel for the aAccused ) » I.C. Hodalters.,




