
I N  THE SUPREE COURT ) 
I 

OF PAPUA NEW G U I E A  ) 

CORAM r FROST, C.J. 

Monday, 

3x1 March 1975. 

1975 - This i s  an appeal  under s.43 o f  t h e  Local Courts Act 1963 

Feb 27,28. a g a i n s t  t h e  s e v e r i t y  o f  a  pena l ty  prescribed under s.21 o f  t h e  
iC 

Mar 3. Motor T r a f f i c  Act 1950-1970 upon the  conv ic t ion  of  t he  

PORT a p p e l l a n t  under Regulat ion 5 6 ( l ) ( a )  o f  t h e  Motor T r a f f i c  

MORESBY. Regulat ions f o r  d r iv ing  a motor veh ic l e  upon a p u b l i c  s t r e e t  
P 

i n  a  town a t  a  g r e a t e r  speed than 30 mi l e s  p e r  hour. The 

Fros t ,  pena l ty  prescr ibed  is $100.00. 

C. 3. I n  t h i s  case t h e  ,appel lan t  was f ined  $13.00 and i n  

add i t i on  under s.21 o f  t h e  Act t h e  Court  o d e r e d  t h a t  h i s  

l i cence  t o  d r i v e  should be cancel led,  and t h a t  he should be 

d i s q u a l i f i e d  from obta in ing  a l i c e n c e  dur ing  a period of 

suspension o f  nine months. 

The only  f a c t s  before thb  Court were t h a t  t h e  appe l l an t  

on  1st November 1974 a t  5-Mile wi th in  t h e  c i t y  of  Po r t  Morosby 

and wi th in  a  30mile an hour zone drove h i s  Holden S t a t i o n  Sedan 

upon t h e  HubertWurray Highway a t  a  speed o f 7 0  mi l e s  p e r  hour. 

The a p p e l l a n t ' s  counsel  s t a t e d  t h a t  t h e  o f f ence  had been 

de t ec t ed  by an amphometer. - 
21.-(L) The Court be fo re  whom a person i s  convicted o f  an 

of fence  a g a i n s t  o r  cont ravent ion  of  any p rov i s ion  o f  t h i s  
Ordinance o r  t h e  Regulat ions may, i n  a d d i t i o n  t o  any o t h e r  
punishment t o  which he may be l i a b l e  under t h i s  Ordinance o r  
t h e  Regulat ions i n  r e s p e c t  o f  t h e  of fence  o r  contravention - 

( a )  i f  t h e  person convicted holds a  l i c e n c e  under t h e  

th inks  f i t ,  a l s o  d i r e c t - t h a t  no l i c e n c e  s h a l l  
be i ssued  t o  t h a t  person du r ing  such f u r t h e r  
time a f t e r  t h e  e x p i r a t i o n  o f  t h e  l icenco a s  
t h e  Cour t  t h inks  f i t ;  o r  

( i i )  cancel  t h e  l i cence  and, i f  t h e  Court t h inks  f i t ,  
d e c l a r e  t h e  person convicted t o  be d i s q u a l i f i e d  
from obta in ing  a l i c e n c e  f o r  such time a s  t h e  
Court  t h i n k s  f i t ;  

( b )  i f  t h e  person convicted does n o t  hold a  l i cence  under 
t h e  Regulat ions,  d i r e c t  t h a t  no l i c e n c e  s h a l l  be i s s u e d  
t o  tha t .  person dur ing  such time a s  t h e  Court  t h inks  f i t .  
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Kapena It was th-first t r a f f i c  offence over a 
Boo Arua period of 1 3  years during which he had been l icensed t o  dr ive .  

V. He is employed as  a sen io r  j o u r n a l i s t  by t h e  National 
Anthony Broadcasting Commissiong h i s  work requires  him t o  d r ive  a motor Bulanasoi. 

vehic le  when cal led  on a t  any time during t h e  day o r  n ight ,  

and he has the  f u r t h e r  nced of a c a r  t o  a t tend l ec tu res  and 
Fros t  ,C. J. 

I t u t o r i a l s  a t  t h t  Universi ty where he i s  taking a course par t -  

timc. During the  period of  f ive  weeks of  d i s q u a l i f i c a t i o n  

bcfore t h c  order was staycd pending t h i s  appeal he t r i e d  t o  make 

use of t a x i s  i n  t h e  course of  h i s  work bu t  t h i s  d id  n o t  prove an 

e f fec t ive  s u b s t i t u t e  f o r  the  use of  h i s  own vchicle. 

The f i r s t  ground of appeal was t h a t  t h c  order  f o r  

d i squa l i f i ca t ion  was inval id  and should bc quashed because t h e  

appel lant  was not  asked beforf' t h c  learned St ipendiary  

Magistrate exercised h i s  power t o  d i squa l i fy  i f  t h e  appel lant  

had anything t o  say  s p e c i f i c a l l y  on t h a t  subject .  

H i s  Counsel r e l i e d  upon c e r t a i n  South Austral ian cases 

which es tab l i sh  t h a t  before an order  i s  made under t h e  

provisions of t h c  Road Tra f f i c  Act 1961-72 of  t h a t  S t a t e  

d isqual i fy ing a defendant from holding o r  obtaining a d r i v e r ' s  

l icence  the  defendant should as  a matter  of pract ice  and 

procedure be informed t h a t  the Court has t h e  power t o  make such 

an order and should be askcd i f  he has anything t o  say upbn t h a t  

subject:  Coolinq v. S t e e l  ( l ) ,  bnqaarden  V. Samuels ( 2 ) ,  

Hanlev v. S tee l  (3). 

However, under s.168 of t h a t  Act t h e  Court 's power 

t o  d isqual i fy  i s  much wider than i n  t h e  Papua New Guinea 

provision,  f o r  it extends t o  offences i n  t h e  commission of  

which a motor vehic le  was used o r  t h e  commission of which was 

f a c i l i t a t e d  by t h e  use of a motor vehic le ,  s o  t h a t  a defendant 

might be taken by s u r p r i s e  unless a warning were given i f  h i s  

af fence  had no r e l a t i o n  to  t h c  dr iv ing of a vehicle. Further,  

i f  the  House of Assembly had intended such a r u l e  i n  Papua New 

Guinea it could be s a i d  t h a t  it would have so prescribed.  

On the  whole I can see no warrant f o r  t h i s  Court t o  go 

s o  f a r  as  t o  import i n t o  t h e  Act any such ground of  i n v a l i d i t y  

of the  Local Court 's  order. I thus agree with t h e  conclusion 

of  Prent ice  J. i n  John Kamir v. Peneia Woi Woi (4)  i n  which the  

same argument a s  was p u t  before me was rc jcc ted.  

1 )  (1971-72) 2 S.A.S.R.249. 
2)  (1973) 4 S.A.S.R.420. 
3) (1973) 5 S.A.S.R.242. 

(4)  ( ~ n r e ~ o r t e d ) J u d g m e n t  No.817 - 13 Dcc 74. . ./3 



But I a l s o  agree with P ren t i ce  J. t h a t  t he  mag i s t r a t e  should be 

c a r e f u l  i n  a d r i v i n g  case  t o  g e t  from t h e  of fender  f u l l  p a r t i c u l a r s  

as  t o  t h e  appe l l an t ' s  circumstances, and t h a t  it i s  d e s i r a b l e  t o  seek 

h i s  commcnts upon the  s u b j c c t  o f  d i s q u a l i f i c a t i o n .  Otherwise t h i s  

Court i s  l i k e l y  t o  have a s p a t e  of  appeals which would a l s o  imposc 

burdens upon t h e  magis t ra tes  i n  submit t ing reasons  f o r  decision.  
I 

The second ground of  appcal  was t h a t  t h e  pena l ty  of  

d i s q u a l i f i c a t i o n  was manifestly excessive.  Having regard t o  t h i  high 

speed admitted t o  by t h e  a p p e l l a n t  i n  my opin ion  it would be wrong 

f o r  t h i s  Court t o  hold t h a t  an o r d e r  f o r  c a n c c l l a t i o n  f o r  some pe r iod  

should not  have been ma&?, and it i s  only  t h e  per iod  o f  n ine  months' 

suspension which i s  open t o  chal lenge.  

Upon t h i s  mat te r  I have had t h e  a s s i s t a n c e  of  t hc  mag i s t r s t c s '  

sentencing p o l i c y  which t h e  learned  S t ipend ia ry  Magistrate  very 

use fu l ly  s e t  o u t  i n  h i s  reasons f o r  convict ion and sentcncc. I t  

appears t h a t  a t  a conference of  a l l  t he  mag i s t r a t e s  of t h e  Boroko 

D i s t r i c t  and Local Courts it was dccided t h a t  " in  t h e  l i g h t  of  t hc  

evident  d e t e r i o r a t i n g  standard o f  d r iv ing  i n  t h c  c i t y  of P o r t  Mcrcsby, 

and t h e  consequent high inc idence  of  s e r ious  road accidents..,..much 

g r e a t e r  use  should bc made o f  t h e  power t o  canccl  and suspend d r iv ing  

l icenccs  f a r  speeding offences and o t h e r  cases  where t h c r c  was a 

f l a g r a n t  d is regard  of t r a f f i c  laws." 

It was only  a f t e r  wide p u b l i c i t y  t h a t  t h e  Courts began t o  

impose d i s q u a l i f i c a t i o n  f o r  speeding offcnces.  Apparently a gcnc ra l  

s c a l e  was agreed on .- f o r  charges of  exceeding t h c  speed l i m i t  per iods  

o f  c a n c e l l a t i o n  o r  suspension were ordered vary ing  from t h r e e  days t o  

t h ree  months f o r  spccds up t o  45 miles pc r  hour and s i x  months f o r  

admitted s?eeds of  up t o  55-60 mi les  p c r  hour. I t  was upon t h i s  

s c a l e  t h a t  t h e  penal ty  of n ine  months' d i s q u a l i f i c a t i o n  was f ixed  i n  

t h e  p r c s e n t  case ,  t h e  f i n e  being kcp t  low having regard t o  t h e  

appe l l an t ' s  income of  $130.00 p c r  f o r t n i g h t .  

Now t h e  magis t ra tes  a r e  i n  a s  good a p o s i t i o n  as  t h e  judges 

t o  know t h e  incidence of  speeding offences,  and I accept  t h e i r  views 

t h a t  t h e  time has come i n  P o r t  Moresby f o r  l i c e n c e s  t o  be suspended 

i n  an e f f o r t  t o  reduce these  of fcnces .  (Burke v. Muir (5) p e r  Fox J. 

a t  p.302). But a s  t h e  House of Assembly has n o t  enacted i n  t h i s  type  

o f  case  a mandatory pena l ty  o f  d i s q u a l i f i c a t i o n ,  t h e  power should 

only be exerc ised  i n  proper cases .  Further ,  "any f l e x i b l e  genera l  

s tandard (of  pena l ty )  must be ad jus t ed  i n  accordance with t h e  

p a r t i c u l a r  circumstances of each case" - Flanaaan v. Knowles (6)  p e r  

Burbury C.J. a t  ~ ~ 3 0 7 .  



A Judge o r  a Magistrate  cannot p u t  a s i d e  h i s  duty t o  e x e r c i s e  

h i s  d i s c r e t i o n  i n  each p a r t i c u l a r  c a s e  simply by r e l y i n g  on a gene ra l  

s c a l e  drawn up by himself o r  t h e  magis t ra tes  gene ra l ly .  Q u i t e  a p a r t  

from t h e  r a t e  o f  speed t h e  circumstances o f  each case  o f  course vary.  

I n  t h i s  case  t h e r e  was no evidence of  t he  ex i s t ence  o f  any o t h e r  

t r a f f i c  o r  pedes t r i ans  i n  t h e  v i c i n i t y ,  nor  was it a l leged  t h a t  any 

I ~ o n d i t i o n  of  danger o r  obs t ruc t ion  was caused t o  anyone. There was 

no suggest ion t h a t  t h e  weather was o t h e r  than  f ine .  These a r c  ma t t e r s  

~ r o p e r l y  t o  be considered. (Wilkeson v. Grant (7)  p e r  Minogue J. ( a s  

h e  then was) a t  p.117). Matters a l s o  f o r  t h e  mag i s t r a t e ' s  cons ide ra t ion  

were t h e  a p p e l l a n t ' s  previous good record over a pe r iod  of 13 years ,  
-- . and t h e  s t igma which d i s q u a l i f i c a t i o n  involves.  Although9 a s  the '  

learned mag i s t r a t e  pointed ou t ,  t h i s  was no t  a ca se  i n  which t h e  

. - --appellant's l i v i n g  was dependent upon being a b l e  t o  d r ive ,  t h a t  can 

be an e x t e n u a t i n g . . ~ i d e r a t i o n .  Flanaaan v. Knowles (8) (supra)  a t  

p.308. 

There was one o the r  ma t t e r  which i n  my opin ion  t h e  mag i s t r a t e  

f a i l e d  t o  t a k e  i n t o  account. P o r t  b r e s b y  i s  n o t  a t  t h i s  s t a g e  o f  i t s  

development a c i t y  with an. adequately developed p u b l i c  t r a n s p o r t  

system. People l i v i n g  i n  P o r t  Morcsby d r ive  c a r s  f o r  t h e  main reason 

t h a t  they  cannot without  g r e a t  inconvenience o therwise  g e t  t o  and from 

work o r ,  i n  many cases,  perform t h e  d a i l y  d u t i e s  of  t h c i r  employment. 

I excludc t h c  inconvenience and expense incurred ,  a s  i n  t h i s  case ,  by 

t h c  employer. For  a d r i v e r  t o  be deprived of  h i s  r i g h t  t o  d r i v e  i n  

P o r t  Iuloresby f o r  per iods  of  .even-two o r  - t h  months i s  a m a 1  hardship  - 
such as  t o  constititute a s u f f i c i e n t  d e t e r r e n t  t o  t h e  ord inary  road user .  

-. 

- (The case  o f  . t h e  l u n a t i c  d r i v e r  who "ltnows no law" can be p u t  t o  one 
../" 

-\+id&. 

I f  such per iods  of  d i s q u a l i f i c a t i o n  do no t  d e t e r  i n  cases  

when a l l  t h a t  i s  a l leged  a g a i n s t  t h e  dofendant i s  exceeding t h e  speed 

l i m i t  without  aggravating f a c t o r s  o t h e r  than speed, it w i l l  be time 

enough then  f o r  t h e  magis t ra tes  t o  i nc rease  t h e  pe r iod  of suspension, 

I n  my opinion per iods  of  d i s q u a l i f i c a t i o n  o f  t h c  o rde r  

imposed i n  t h i s  case  should be reserved  f o r  cases  of  d r iv ing  under 

t h e  in f luence  o f  l i q u o r  o r  d r i v i n g  a t  a speed o r  manner which i s  

dangerous t o  t h e  public .  

I would the re fo re  upon t h e  second ground a l low the  appeal.  

However, i n  view of t h e  a p p e l l a n t ' s  high speed t h i s  ca se  is an 

except ional  one and I would s u b s t i t u t e  a per iod  of  suspension of  f i v e  

months dur ing  which he i s  t o  be d i s q u a l i f i e d  from obta in ing  a l iccncc .  

(7)  (1967-68) P.N.G.L.R. 112. 
(8) (1957) Tas. S.R. 301. . . I5 



Convic t ion  affirmed, appeal  allowed a s  t o  pena l ty ,  

and i n  l i e u  o f  t he  per iod  of  nine months' 

suspension dcc la rc  t h e  appe l l an t  t o  bc d i s q u a l i f i e d  

from obta in ing  a l i cence  f o r  f i v c  months, of which 

f i v r  wteks has a l r cady  been undcrgonc. 

S o l i c i t o r  f o r  t h e  Appellant s M r .  N.H. P r a t t ,  A / ~ u b l i c  S o l i c i t o r .  

Counsel f o r  t h e  Appellant n Mr. C.F. Wall. 

S o l i c i t o r  f o r  t h c  Respondent: Mr. P.J. Clay, Crown S o l i c i t o r .  

Counsel f o r  t h e  Respondent r Mr. B.J.  Casse l l s .  


