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~NtnWg~L1 ~A~8 ¥;present.at.ives of the Vorarnall Tribe) -v
SAK Y L - -~ k-_ ~d ATIQRNEX GE~KRAL and BlSILJ. EON!. 
__ -=IRl. HIELE. SASAE. POZA. IDTE. DAGA & PATO 

In the Court of Appeal of Solomon Islands 

(Connolly, P.; Los and Goldsbrough JJA) 

C:ivil Appeal CaE'·e No.8 of 1992 

Hearing: 

Judgment: 18 ::,eptember 199:: 

<1. C. Corrin for t.he P.ppellE..D1E' 

P. Afeau for Second Respondent 

JUDGMEN'T' OF TIlE COURT: 
first. responcient, Allardyee 

wished to conduct logging 
Lumber Company Limited 

In 1987 the 
("Allardyce") 

operat.iclDs on eue.tc'mary land on Ne,,-' Georgia know'TI ae. Kazukuru Right 
Hand Land ("KRHL"j. ?,y virtue c·f sSCT'lOn ::,(l)i,c') and. ,:~.! prc,vis.(l (C:.I ;; 

'licence authorising felling clf treeE'· 'upon and the remc1val of timb'?r c'l 
customary land may not. be gran't.ed unies.s the Commie.sianer of Foreer~ 
Res.ources. ie satisfied that the applicant has obtained an approved 
agreement referred to in Part llA of the Forest Resources and Timber 
Utilisation Act. A licence was. necesso.T'Y because, by virtue of 
section 4 of the Act, the felling of c. tree and the removal of timber 
is C.n offence unles.s, with exce:vtions. "-'hieh are not presently mater'iai, 
these acts ;;.re dClne un-1er ;;.rJC3. in accordance with the terms and 

conditions. of a valid lic:en:'e issued under section 5. 

With 0 view to obt.:..ining an approved agreement, Alle.rdyce 

therefore opened negcltia'tions wit.h tribal representa'tivee. of the land 
owners and application waE· made to the Commissic'ner of Forest 
Resources under section 5B(1)(b) of the Act for consent to negotiate 
,dth the "appropriate Government" which was. the Government of Western 
Province and the Area Council. in this case Roviana Area Council 
("RAG') on behalf of the o'w'TIey's of the customar'Y land in 'lues.tion. 

Plainly enough, copies of the a:n,lication were sent to Wes.tern 
Prc1vinc:e Government ;;.r1':1 tc' RAe ;;.s was required by sec:tion 5B(2). The 
steps. re'luired to be taken thereafter were prescribed in great. detail 
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by the follo\·:inf prc.vi2ic'r.? of f'2.rt 11i'. 22 i"t "then 2toe,d" We 2e: out 

t.he rna "t.erio} pan:5' of thCIE'e Frc'\-i:::·ion2 in £'1..111: 

"5(: (1 ) Afr.el' r9ceiving a COP.''- of 2'::: apphcarion 
for ..... 'al'dea to ir rmie!' secrion 5B Bn 2.pea com:T!1rc:es v.?hose 
membership shan inc jucie perEions having pe.rr:icujal' ).::nov.']edge 
of CUEifCl7JBry lBnd 1'2"ghrs in rhe area a iI eC'reci i:~v r.he 
appJjcarjo}'J shan 

than tr.ree monrhs, after r-he day on which such 
cC'F~V is received -

(i j meering 
t;CI \relJ"J!J1E'.r1r 2.1jO' rii~' ar .. z::;licB_rjr jy] c':"-,!J~ujr=-rjo!"J 

~,:jr,h t.hem_ E .. nci serUe 5t ther J])eer ing the 
Ql,CintwIJ cf SlJf:..r'f? in the pre, I 1 r,s 0 ~ the 
ventur-e of the appJi canr-. and rhe terms of 
the representation of the appropriate 
GovernJnent in rhe mE..nagemf?nt of r.h8.r 
Fenrure: and 

(ii) for 8. meeting of the area cow]cil tc 
consider- such application 3.'7'Jd to der-ermine 
the matter5 specified in sub-section (4); 

Frov1 ded that v.1here "the area co unci 1 - .. . ~ _. 
I £:.1J.: r·c' securE- r.ne serrJemenr rererrea re· 
in sub-paragraph (j), nc' furTher acrion 
presc!'ibed in 'Chis section sha11 be taken 
e_7'Jd rhe a..roea council shall recoJ1'Jl1lend to rhe 
Commis:ioner of Forest. ltesources the 
rejeCT. ion of the app.lication, aDd the 
application sha]] be rejected by him 
accordingly; 

(b) if if. secures such setTlement forthv.rirh give in 
such nJEa1ner a5 it sha]] consider most adeguar.e and effecth'-e 
to the public v.7ithin the 2J:'ea of its authority and. in 
parti CU] &.:r'.. t:o per50ns ",,·no resi de v.~i thin such area and appe5.1' 
to it to have e ... !'] interest in t:he land, trees or timber in 
Qllestio1'l,. not.jc'E clf -

(iJ such application; 

(ii) the parties to, 3.7'Jd terms of .. the proposed 
agreement.: and 

(iii) the time and place fixed for the rele.rant 
meeting under pru'agraph aUi). 

(2) Any notice giFen under sub-section (1)(b) sha11 reguire 
any person v.,h:..-' hap reasc'n to belie"e thar. the persons 
intenciing t.o gr=:.nr r imber ri€hrs uncier rhe proposed agreemenr 

: I ! 
I I I 

: I ; 

I 

I I 

Ill' 

I: 

I 
I 

~:.~.~ 
------------------------------------------------------.......... t~a.( .... £.£.z •. 212C2 ..... '£] .. ££ ......... 



(.AC 5-92.CA/P~ 3 

3Fe J]C1r r.r2':? l_-';;:?!'t:"='/~IJ: .. c,r 3j1 fJJI;? perso .. r];..=. .. 33 flJe ':2 ... ='-? ina}'"' L-I,:?~ 

law'blll,vablt? and entit1':?d to s"Tant stIch righes to arrend r:h':? 
meer:ing r'?I-er1'ed t·CI in rhe noric':? eJJd ar: :.."'uch ::;e'?ring te.' 
state to rh-: area cClmmitree the particulars L'I- :..:;LICh oelJef 
and rhe !'"?aSL'ns [:>1' ir. 

(3) At: the -rime and place ref':?rred to in any Dotice :.mder 
3ub-3ecri:>n r 1)( b) rhe area cL'm:nir:tee 3hall met?t and cor..sicit?r 
the applicati,:.:m tL' which the norice relates. In considering 
the application, the area committee shall near c.ny 
representaeii..'ns made eo it in respi..'nse to the requirement 
provio'ed f'..,1' in sub-section (2) and shal1 taJ:e inro account: 
tJJo~=;e r~_Dl~2,:?!Jtatj'-lns :.JJci 311 (.Jt}]-:l' !JJaL":~l".s relt?'t·3 .. tJr r,o r)J-2 

applicari'..'n J.::nowTl m' bel.ieved by the area commir.ree to be 
tl-'ue .. 

(4) [Tp'~11 ~l]e c·C)n~-'11J5ic:.t] l:JZ- 11::5 C·':il"1si,jer5r:i"ln.3 '..1.rlcier stl1)

section (5j. ,::u"1 art?a cotmcil shall issue :'l cerrificar;e setting 
out -

(a) the Qua.'1tum of share in the profits of the 
v·enture of the applicant fL'r payment to the 
ow"]]ers of the C'ustomar,v la.'1d. 9 .. t2d the terms of 
represen'G.3.tic'n of t.he 3.pprop:!'iac;e ;;(;:>l,~errg;em: in 
r-.he n:;::t:1.3~·ernerrr: ,-if -riJ3.t 'v·-?r.rr:!.~re 011 be}:al[ .':it" t110se 

(0) its o'er:ermination as r:o -

Ij) w"hether -r:he per.90ns proposing '.:0 gra;r1t r.he 
r:imber righrs in ,;]uesrion are r:r.e persons. 
3.nQ' ?re 3.11 r,j]e perS01]S .. lav .. ;·fll1iJ" =.Li.le ?1J.:J.. 

~i1rir le'-:1' ~C) ~:T"==-1'J: .=uch rights .. ·3 .. :1 dO if 110"[. 

v.'ho such persons are; :md 

(11) ""hethe;- such timber rights in =my modified 

511 r j.' Any person wno is 
determination of an area cOtU1cil 
one monr.h from the date 01- the 

:'lg!5"'Tieved b.v· any ace: or 
1mo'er secrion 51 .. -: may, w'ithin 
ciererminatil;:>n, .appe3.1 to the 

(7t1S":C'!7:='l1 ....... 12.'10 ':Ippe"?l cc,'.:rt haviT'.g L/'uriscliction [,:>1' rhe area 
in v.:hich ,he CI.;.=;tl..:vna2"y land concerr2ed is sin:are,:i ?nd such 
court .3hall hear?Jld determine the 3.p_t'1eal, 

5E [."hen 
'!'ece i v,:? ,~"i 3. 

the c":,,)J7:rnissiL'ner 
,:'el"tiiice.re issveo: 

of lIJ'atura1 has 
has 
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'Ei 1 at Jeasr one JJ)c-,nrh has elapseci sine.:' EuC'h 
cerriiic2re v.'2.? J.?sued: and 

1[.,1 ne> appeal wJo'er section '::>.1 1 hEl.? bee}: locigeci 
egailJEr rhe iSE'uiJJ£ OI- such cerriI-;icE.r.e 0],. 1i an 
appeal has been lodged, if has been IJ"naJJy 
disl·")("P.ea of: cUJd 

l-'jghr.s 11?I>?1'"'11:?~-j r.o i1) St]cjj c't?l"r.J'ficc:;'[.e .hc._c, i-)ee}:, 
aUj~V C'o]jJFJjer:e·~· ill r.lJ9 pl-'e.s:-'l"jl.JE-ci fC'l-"D:1 a.J,]~-: jn2JltJ':?.!"' 

end tnar r;he partiep. to. 2JJO rhe rerI]7p. E.1")LC 

prol.-jsions of. suC'h a.!:?reeJ;Jenr. accc're ",·J·rh such 
C-':?l-'r j.i iCE. r:e 01"'.. h ... ~~el .... E tnel-'-;? j:E.: D==-==:j E.JJ 6J?Z--'EE.j 
tmeier p.ec-rio]j 51'. relating rherF'-c'" the cl'dt=2' of 
l.!f-;t= t-~'CIU!"7" l"J'e;:el"j)j_~1jlJE SLU:'jj c.':''":j:'r;;:...aj .. 

r.he C:ommiss:ioner of lYaru.ral hesc:>tu'ces sha1] rFL~O]]2';!E-)Jd ro rhe 
Minister thEir appn.'"1vcd under this Part be giFel] to such 
agreemenr. 

5F (1) 

secr.iolJ 5£. B..'Jd thF reJevB..YJ"C agreEment. ciuJ.v Et,a.nlp~d. the 
MiniEr.er may comrlere a certificate in the preE'criL'ed fon7i 
appro'v'ing the agreement. 

Wna"t was r-~9uir~r.i by ?oT"t II';'., as, i-c. 1.1"1""n s't·(;(,a. c'nce "t.h,=, F\f .. -: 

wae· nc,tified of an a:ppllc~tlcln ie'I" approvel 1.·0 negc,"ti~:(.e, W2..e "t.h~"t an 
ar-ea comrnit"tee (obvic,usly 2.. committeE of the Coune-il) -

(i) 

(ii) 

call a meeting with the Provincial Government and Allardyce 
to settle the quantum of profits payable to the customary 
land owners and that, government1s participation in the 
management of the venture (section 5C(l)(a)(ij); and 

if it secured such settlement call a meeting of the area 
council on notice to the public and in particular residents 
with an apparent interest in the land, trees and timber in 
question, to consider the application, the parties to and 
the terms of the proposed agreement and any allegation 
that the proposed grantors were not the persons and all 
the persons entitled to grant such rights (section 5C(1)(b), 

(2) and (3j). 

l'ieeting (::'i) wae not t,o be colled if e,et t,lemen"t woe, not, E€:,tur"ed 
ot meet ing (i). 

(In the c0rlc"luEic'n of meeting I,il) the ar"ea cc'uncil waE to iEEue o. 
c'ertificate 2E-l1inf C,I)1:. "(hI? er.;;I''=' I)f l='rofi"ts and t>r·cvlnc'ial GC,VE:rnrrient 

! I 
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reFre :?eDT·8T i':-D c,n·:' iT!? o-::-terrr,:.ns:: le'n 52 1: (, v,'heTner 'the F·re'Fe,!?e:1 
grant.c'rE' were t.'lE- !,'E-rFOD2 2..nd 5J.l U'lE- person!? la\·~!ully entitled ::.:. 
gY'8nt the timber rigrrt2 (section 5C(4)'. The cert if iC8 te could Dct 

i::::::ue unless meeting (ii') telo}: place and meet.ing (ii) could not taJ.:e 
place unle!?!? :::ettlement v'::.c reac-heC'i E": meeting (i). WhE,t in f 8C'1" 

occ-urred wa::: that meeting ii I never took Flae'e, meeLing (ii) therefore 
could not validly oe called anci tDe cey·t.ificate vmieh in f2,ct v.'=- c 

i!?!?ueci by FJ·:':· on it l~=,~'cn l?~\~' 

:perEclD aggrieV"E-0 e,y &..ny ~c·t C':l-' a'?l·errn~rl?: :ic'~-J \ I' T·h~ 2.l"'E-E. CC'U:-~':':'l 

under section 5C to appeai te' t.ne (>L1STc'I:';sry Land ?l='f-·eal Court. The 
- '. ~ 

~ Cl~~c~··:T:lr!·=-.tl':lr.! o.~-lQ "'C..:.:.~ 

\tJithin the meo.rllng of E'eCT::.on 5C!A) the quanTum clf S'!-le.Y'e in prc'fite E-no 
the t·ermE', of repreeen'tation clf the Fr'clvincial Government. P:. 

ct?r·tificate w~.=, rlC\rie"t!-l~l~~~ gi'\),E-n l:)~~ t,ne c·h:::.iY·rnarl c~f F~P.(:,: :pur:pC\rtirlE' 
'te· be under sec-tic-·n 5C, sE't1:in§' out the nE-mes of "the "twelve pe-:'sons 
ern:it.led to §"rant. tl!!Jber r'igr,tE', E-nd iur-"thE-l" cer·'tlfying 'tha"t -r,here hod 
been no appeal from the de'terminat.ion of 16 ['lar-ch. This waE'. not a.nci 
could not. be a certificate under section E,C(4). 

The next E'tep, if t.ne prc,visions cf :'a:!:"-: IIA had been duly 
f(lllowed t·o ·t.hlE" pU.T'lL, W(;UlO heve been i c.'r t.he Gommis,sic.>r!E-r c;f 
1~atur61 ReS',ourcee, under ee('Ti('Tl :<E, t,c; recommend to 'the t'linistE:-Y' 
approval of t.he agreement. .tm"t 85 IE' set UU.t in S',ec'tion 5E 'this could 
only c'ccur when he had "received a certificate issued under section 
5C". As has. been seen, no such certlficate ever came into e:dsten:'e 
and hie recormYlendation which seems in fact to have been me_de by the 
Comrniss.ioner fell' Forest Res,ources, on hiE'· behan to the Western 
Province t"linister of La_nd and N;;;tural Resources, on 21 NovembE:-r 19E;E. 
ws.S', not. s_ Y'ecomrr.E:-ndstior, authoriS'.ed by E'ection E;E a.nd tha.t Hinister"s 
opproval on 2::; November' 19t.e ",,'as· not an approval aut.hclris.ed by Fo.r·t, 
IIA. 

In point of 10.""'. t,hat is· r'e811y E.ufiicient to dispos.e of the 
argument that an agreement fClr the purpoees of Far't. IIA was duly 
approved cm 23 lk,vember 1958. In c'r'der to underst.o_nd the subsequent 
events., however, it should be mentioned that the Voramali line claimed 
to be the tr6ditional ls.nd o"""ners of KRHL. The 18 M6Tch 1958 
determinat.i('n by RA(~ of the pers,(lne entitled to grant timber \righ'tS'. 
included W.L. 1=-8i6 (obviclusly an error for W.G. Pala) 8nd A. EisiE, wh(1 
were repreE'<::'ntatives of th<::' Vorbmali. Neg(ltiations led to the s,igning 
of an agreement between Allardyce and four only of the twelve, W.G. 
Paia, BiS'ili, SE-Sbe and l'bfa. 811egedly on bE'half clf bll. However' th~ 

s. taz 
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KaliJ.:0gD., 3.ne,ti1er grc,up '.:'r ':riC'e, ·,,,'-n':> had five ,:>f i:!-le VvJelve 

representa"tives nominated by RAe, e'='wplained that they '.-Jere not 
parties to the :igreement and la-c.er in the year, on 11 Novemoer 198.3, a 
new or,as s':>me would say, 3.dditional 3.greement '.-Jas signed oetween 
Allardyce and ten 0f the twelve S0 n0minated. Those mis.sing were l/tG. 
P.aia, who had di'?d on 7 July 1988, and Fe Ege, who W2.S already d.eceased 
when the area council made its nomination of -c.ne persons entitled to 
grant timber rights on 18 

Bef'=,re us 'there was much dec,ate 3.S to whether Allarayee ever 
made an agreement, wit,h the perS0DS de:srmined by '(De area council as 
le.wfully entitled tc:) grant the t.imber rignts. In the light of what has 
already be'?n set. out, this is really 'J! ~i t"tle import.anee. It. should. 
n0wever, be mentioned that. on "(.he deat~ of \V3. Paia his son, hugh 

and BisiE were appointed by the Voramali as their 
representatives. 

A licence W01..1ld not seem to have lssued unmediately in reliance 
on the alleged approved agreement of :2:3 November 1986. This was 
probably becauEe Hugh Pala s"tTcmgly ins12ted that the Voramali alcme 

"twelve who were declared to have 'the rlght t.1) gr.:in't timber rights ''In 
13 rlar'ch 1988 brought an action (Civil Case No. 93 of 1989) against the 
Attorney-General, t.he Cornmissioner tor Forest Resources and the 
Premier ::'1: the ~'Jest>?rn Provine'':;> (j-:,ining Hugh Pe.ia ;;,.s fO'JT'th 

i a) t.l1~ T..,en W~I"'-3 -3."C -=3.11 rri::,:s~r'lal t·lm~5 the !-lerE.()r1S then li""ving 

entitl>?d to gra.n"t -t:imber' righ-cs in respect of KRHL; 

the \:c;rrunlssi(me~"=, le~"t.er c,f '=:1 [~<:'v<?mber U:3:3 (:>n behalf c,f 
'the P<?rmanent :3ecretary t,:·r Natural Resources v;;,.lidly 
r<?'~',:,rrunen:ied the '3.pprov:il 1":--1 \::1e e.gre<?ment under s<?c·<:lc·n 
5E; 

~, ,.ne Premier of Western Province 
, 

had v:ilidly approved the 

All"ir·dyc·e was "O'ntitled to a ~r"int of 
,subject to "the prc'per e:{erc'i.3e of the 
i:c·mmi.3 .31 ::.'n.:;> r'! 

~. , '.·lmoer 

aad iau 

: I! ., I: 

.1 

,j , 
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~'1d for sc,nsequential orders of mandamu2-. In giving judgment:, in t.he 
action on 18 Augu.3t 1989, Ward C.']. observed ·:·f the pr,=,!.=,o.3ed 
cieclaratioDs (b), le) and (d) that they all related to the ve,lidity ':JI tne 
agreement on Form IV (a description which is anSWered. oy oOch che 
agreements) or to the acts of the Commissioner and the Sore a council 
under sections 5E and SF. His Lordship rerused chese "Shree 
declaration2- because the agreement <:Jr agreemenLs shc·uld n'::>t, De,v'? 
oeen considered until settlement, was reached under .3ecc,ion 5(:(1)(a)(i). 
As L·O proposed declaration Ie), ch3.'[, depended em the ma..king ·:--f 
ieclar,::Itic'Ds ;b.l, I.C) and (d) and it ::1120 was refuseci. ?2 to proposed 
::i.eclaration (ai, His Lordship observed 'Chat there was no guarantee 

t.hat the posi":ion as at 11 November 19038 (plainly enough as to 'the 
per3':Jn3 entitled c·;:) grant the timber right3) would oe pre3erved and 
:na t dec lar a ti':)n also was refused, His Lorcship 3aybg -

'By the rilne C'I any possible future application :.ll1der secrion 
5B, the B.>-ea COWJcil ma.v for good CtlsrOl1)eJ'Y reaSOJ'J.s cons:ider 
sc."'Ime other person has the righr ro represent rhe people 
presenrJy repr'?senred ,r,y r:he people who have died. " 

'I'he r's.."':,io (~f t.:he cte(:i2·ic~n~ 2·Q I3.r ~8 .4.l13.rci~lC'e"'3 ca:3-o? wa'E· 
':-':'lll:'~r"nel:1 vJa2 :,n5.~· trio? 3.gr~e!nerl;:. ':.r 3.:2r~~me!1""[·s w~-=r~ inv's.li(' II')r 

failure 'C,~ observe the then Part IIA provisions and th::lt the STeps 
·...:hich purported to be taken under sections SE and SF were invalid for 
c,ne 3ame reasons. Thi3 view accords entirely with that which we have 

t-iugh i?8.ia h8.d c01.Jn':erc'l':l.imed in th;;nactic'n ror dec'lar8.t:,ions T..O 
-':·[1e effect that 

and ror consequential relief. Hugh Paia's proposed rieclarat.ion (aJ was 
rer'.1.5ed for 'trle same reason as T..he plaintiffs' propose,-l declaration 
. a': :::nd his pre-pc'ser] rJecl'3.ra'ticm .b! ',;as ref1)3ed '3.3 ::'?lng i~Telev'3.nt, 

:-!lS Lordship having ear' her emphaslsed i:.haT.. the (1)3'1:Cm'3.ry land owner'a 
·.,'ere noT.. neC'es,::arily :.he persons ent.H l'?d to grant 'tup.oer ri~'rJ.ts. 

:,..jith 03.11 respect., that cc\nsideraLicm ,3e,'::-5 noT.. me.k.::- c.h.::- identification 
,:,f the ;:,u.3tomary owner's irrelevant. The C''.lS'tQmar:J ~'3.nrj owners ·...:o1.11d 
.:,rdinarily ha'"e Lhe interest in the tim::·er gro'';ing '::,n the J'3.nd and the 
~·ighT.. :'0 gr'3.n:. timber rights to others 1.1n1e3s, 1::.,1' scme re'3.sC'n su·:'h 
'3.S '3. gr::mt by the ':'\lste,m'3.ry l'3.nd c'wn'::-rs, the r'::-le'lant rights, h'3.d. 

: '3. S ,,= e·:i t ;:' :,'\: r.er.3. ldent iii,:- '3.1:i·:n ·:,r the ':"J31;.':·ITl'3.Y·Y :. :::r:d -::'","11e 1'.3 W:"1). 1d 

I, 
L 
I, 
I,' r 
~ , 
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:3eem 'Co be relev~m'C if only 3..3 identifying tne prima f3.cie 20urce of 
the rights in. quesi:.ion. 

Accordingly, Wa.rd C .. ]. granted no relief in Civil Case t-1o. 9:3 of 
1989 either 'Co the plaint,iffs or to Hugh Paia as a defendant bringing a 
~ounter~ 1aim. 

The next, event was that Parliamen'C by Act t.Jo. 7 of 1990 provided 
that any agreement for timber rights in 'Che prescribed form in respec't 
of which a ~ertifkate ,~f .::ipproval h3.d i2S1)ed under section 5F prior 
't·o the commg inl.o oper.::il.ion of the Acl. of 1990 should be deemed to 
have been validly properly and lawfully granted under the 
corre spondirlg provis ic'ns 
section 5B and secl.ion 5C 
haVe been complied with in 

of the Act 0f 1990 nOl.'Nithstanding that 
of Part IIA in i<:lr'ce at l.hat time might not 
every par·ticuiar or reguirement. Act No. 7 

of 1990 came in't,,) operation, by virtue ·')f Act no. 5 of 1991, on 5 ,July 
1990. Ap.::irt from the provision to which reference has already been 
made, referred to in this appeal as the saving provisions, Act No.7 of 
1990 also inserted a new Part IIA. 

Faced 
... ,. ~ , 

v or s..m s.. 11, by their the 

an acL.lon ,.No. 45 of 1992 in the High Court) against Allardyce, the 
Attorney-General, and the rems.ining nine of the original twelve, J. 
Zinihite having apparently died in the meantime. By their Statement of 
Claim the pls..mtiffs pleaded non-cc·mplianc'? 'Nith P'3.rt EA by Allardyce 
!.tncI".j.gh in i=-i:r'~~2,S ~o "T:,hs"t· ::":\r:l:f·~.r1:,r 1"t- :n"1:3"t c)o9 83.id. -cn5.t. most ::·f tri-? 

nC1n-compllance W3.S by P.ACi and~lleged th3.t the amending legislation 
of 1990 did not remedy the non-compliance in guestion. By paragraph 
lOCi) of t,he Statement of Claim, it was alleged that a certifkat,e of 
'3ppr0val i,3s')e0. by t~e G0vernment Agencles 0n c,lr ab,:-ut 26 Juiy 1~~9(1 

1,0ovio1.J.sly in r,,:,li':'.nce on T.h.:; 19:j\) i'?glS!e.'tic:n) is mvahd and that a 
"t,imr_\~r lit:'~nc'~ ttIJnic'h ~:pJ;.H??.rs T·C\ 1"13:V8 132'1,,?d. on :2 \)ct(:>c'~r 1:~91 is ::;'130 

invall-i. 

the Part IIA procedure initial.ed in 1987 by Allardyce was the only such 
procedure upon whic'h Allardye'e could rely, coupled with the amending 
legislation c,f l~j:~(i. Th.:; piaintifis' :::.ttack the i.:;g'3.1i-t:y clf the 
l~ertific:ate of Apprc,val of 26 July U8\) on the i\lr,ther gr0und th'3.t l.he 
Foreign Investment Act '.'o7a8 n<:'1: ce'mp~ied ',oJi-t:h '3.nd 'Ni11 if n.:;ce;sar'y 
contend that the amending 1egieiation of 1990 to which reference has 
already been made is contr.ary to section 8 of the Constituti0n. If 
their conl..:;ntion that 'the amending Act did not r.:;medy 1:he non
~ompliance is c('rre,::t, it '.'o7ill be 1.lnn":;'c.:;s.3'3.ry f,~,r .. he High C01.lr1: te, 
determine the 'Jther atT.acks m.::ide on the -,:;ilidit.y c,f the (~.'?rtificate of 
Apprly.rai 3.nd r:r.e LJ.I>?n:·'? 

$Out .1m ,4i#k, .hL , j au 



\~AC 5-92.CAjPg 9 

This bring us to the subject matter of this appeal. The three 
plaintiffs brought an application in the High Court l:,0 strike out 
paragraphs 1:2 and/or 13 of the counterclaim of the defendants. 
Paragraph 1:2 alleges that the nine third defendants "as 
representatives of their respective lines, tribes, clans and families 
are the customary owners of Kazukuru Right Hand Land together with 
the true successors of the three deceased representatives Paia, Ege 
and Zinihite as representatives of their respective lines, tribes, 
clans and families". Paragraph 13 alleges that in c:he premises the 
"third defendanl:,s are cust,omary c()-owners of the land. 

The plaintiffs' application was based on the view that by virtue 
of the decision of the Customary Land Appeal Court in W. Paia and O. 
Bisili -v- 1. Talasasa ((:.LAC NC'. 0 of 19(9) affirmed by the High Court in 
Paia -v- Tala.sa...."'>a [1980/81} S.I.L.R. 93 it was res judicata that 
KazQ~ru land east of the customary boundary running from Ludokoma 
to and up the Hoedeo Valley and thence northward to Baeroko was the 
customary property of the descendants of Voramali led by their chiefs 
W. Paia and O. BisilL Muria A.C.J. declined to strike out paragraph 1:2 
s.nd 13 on the ground l:,hat those decisions were confined to the 
cU3t,(~m,ary ownership of t-lamami2,i Hill, a relatively 2mall area. in this 
he followed the opinion of Ward C.J. in the first Allardyce case which 
is discussed above. Examination of CLAC No. 6 of 1979 and the 
judgment of Daly C.J. in Talasasa -v- Paia makes it clear that those 
deci3ions '"vere not sel limited s.nd the ratio of both of them w?s as set 

lt is noteworthy that the CLAC judgment referred to 
earlier litigation in which Jacob Zinihites.nd Hilton Talasasa 
successfully restrained incur3ion by E. Biku from "the east into Left 
Hand Land. The decisions relied on by the appellants do indeed 
establish i:h?t Kaz'.lktlr'.l l:md east of the customary boundary wa3, in 
.~ustom the property of the descend?nts of V;~r3.m=,li led by their 
ci1iefs and the decisions are nol:, confir;,ed to the c-~mersr"ip of Ivlamamisi 
Hill. Of course, the decisions are res judicata only 5.21 between the 

persons nominated as ent,itled to grant timber righ"t3 fell into the 
following groups: Dunde 5, including Paia and Bisili; Kalikogu 5; Bebea 
1; and Munda L Whether the decisions in question 3.re re3 judicata in 
relatic1n to all of t:nelTI is something we are not in a position to 
determine. The daim by the third defendants to be '~llstomary owner8 

\ 

certainly 3eems strange having regard to the fact that many of their 
ns.mes appear in the case3 a3 cU3tomary owners of Left Hand Land, 
.Jacob Zinihite being a convenien~ example. The evi,jence, however, does 
not enable U8 to say that some of them at lea3t 3.re not entitled by 
custom to be regarded a3 de3cendants of iJoramali :n a ..... 3.y which ' .... auld 
give them customary .:)·..-mership '"vith t-hase '"vho have replaced TN.G. P3.ia 

! , 
!',.I 

I , I 

I, 

i 

I 
\ 

! 
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I 
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re20lve:i in the CUS"lc·mary cour'C2. \';e are ther'efore 
tc· E'ay "lhBTr the refu:?al of l'1uria P.,C.,'. t.o striJ.:e c'ut. 
on thi8 ground i2 erronec'u:? 
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gue8"lion i8 Oe2"l 
not in a pos.it.ion 
these paragraph:? 

The paragraph2 in gUE2tion ho,,-'ever raise difficult guestionE' 
which mU2t in the long run .. :iepend upon the apPlica'tion of cust.omary 
law and probably an elaborate Examination of thE hist,ory of the 
Eazl:uru.r\l people. fl.:? 2ul:;ir:e : :.:; the m:,l'T,ent 'tr,ac such gue st:.ion:? e.re 
wit.hin -ch<=:: juriscict,ion of t:'1e High C:ourt, ttle triai of the i2.SUE 12 

likely to be time consuming and expensive and above all it. would be 
~llit,E- il!~0~2:i=t.en-:: \·,'!i~.:~ ~.:.:~ F~C\'\"i:i':\rl= C:: r =.~ ... : J.J.:-:~~ Oc,L..,h l!i i~2 

prE:?ent ferm a!1d in. the fc·rm il'1 ",hicD it stoc'o e,t the relevant tim<=::_ 
The former E',=,ct,ion 51/ proviQed a!1d thE curreY';-: section ~l:!- still 
provides for appee.l t·o the I~ustomary Land A?pee.l Court from a 
de'termine,-cic'n on t.his point by t.he ar<=::a ('oun:-il and further provided 
and now provides that the decision of the Customary Land Appeal Court 
shall be final and conclusive and shall not be gue8tioned in any 
proceeding!". whatsoever. 

Nm.J the iSSUES rals.Ed by paragr.s:phs 12 and 12" the tri::;.l of which 
\l.7ill involve such difficulties" time and e:.:pense, m~.y well be .wholly 
irrelevant to t·he case \I.~hich the respondents seek t.o ma.l:e out in this 
action. WE say this becauE.e h is clear that the defendants. must rely 
on the amending legie-·letwn. 
irrun-:it.erlsl whet,her the t.hir'd defendanTs ~,nd t,he t,hl'ee deceased wer'e 
(:or were not t,he customary ownerc, in fe.c·t OY', mer'e relevantly, the c,nly 
persons. ent,itled to grant timber rights in relation to KRHL. The 
irregularities committed by the RAC and the COITnnis,sioner of Forest 
Resources and the 11inister denied the plaintiffs and their line the 
right, under Part rIA, t.o appeal to the CLAC. The pY'ocedure pr·es.cr'ibed 
by Part lIA, which is.. the only way timber rights., could be granted over 
customary land, was either ignored or misapplied. The agr'eements. of 
June and November 19Se were nc't, as has., been seen, agreement.s. for 
the purposes· of Fart IIA. But th,=:,y have, if the amending legislation is 
effectual, been put beyond challenge. 

ThiE. makes it neces..sary for' us to consider, 6.Eo a mat.ter of law, 
the effect of the amendi.'11g legislat.ion. Fortunately, no contested 
guestion of fact is involved. 

Section 3 of the Forest Resources and Timber Utilisatjon Act 
Amendment Act (No.7 of 1990) provided: 

"3. For the purposes of this Act it is herebJT declared 
that -

, I 

I 

! I 

Ii 
I 

I II 
II I: 
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(a/ ci.!']} , ncence gr2J)f:ea WJoe.!' Par-:- 1; of rhe 
PrinClpai Acr prlC'J' re' comln~ inrc' operarion of 
rhis a.r:rJe}j(J~iJJg At'r ... cjJ2j j be (j~t=:lJ)r:?\.~ r,o na""'!e LJeelJ 
va 1:idJy, prl..'1.c>erJ.' , a'Jd Jav.'iujj.\, granred 
norv.'irhsr-anding tha-:- rhe provisl·ons c,f rhar. PE.rr 
1}] foz'ce ar thf? rim:= of sLlch gra.!Jf, may nc'r. ha,re 
been comphed v.'irh in every pE.rr.icUJBr or 
J-'eg u.2·re}ne .... J-;:~· 

'-.'--''':: ~.-.,. .. ~ °1 -=-:., --_ ...... _-- ... -\.. 

~4j::Z:j .. .,. .... c,1.'·aJ ha~ l~e:?r: j's.s:1eci u!j~~el-' E:?:"": i~i.tJ =·F crj t .. ~c= 
P:'i!]cipaJ Act: prj·l..;r tc coming inr.c' operatJ'oJ] of 
~}]jp cf..r[]~_~jr~-:':'}:£ _~'_-'r ?;jE..:'..l :"-'2 l~-?-:-2j":-_-: -.-, :"-I~ ~,.}': 

ap1:)J"~iiJeci ap""eSDj.Elir: \'-5.l2·dj ... v~~ }-il-':-:pe2"'j .. 1." 2 .. 1'"::() )E.~-I-l;)J ... V· 

gl .... E_rJtea~ tllJdel" t.:'Je CC'!--:1't?:"=;F'c'nc ing )..'1"',:;\·-j t:.i OJJ:3 L~I
r:J]iE> .. 4cr .. nor.vljr:h:..:;r.aJj",~;;""'j& tJJ8"L -c.he-- Pl~·!_I\,~jEjOJ],..~ (JI

secrio.J""2? 53 B~'JC 81.·' c:- F':2J'''r J JA 0:- r)]t? ;;l":1.tjcj1-i E:j 

Acr :Fcrc'e Cit: 
. . 

rlme maJ· J,,)O[' ha"\Te JJ] 
complied ",rjr.h in every pE.rtiC'u2E.r or reguiremenr.; 

Th-=- o.me-no.ing Ac·t. cam'? in1:,c OPE'Y'::,uon on ~; July 199U by vin:'U8 0i 
section 2 (If a further am8nding Act. (No. 5 of 1991). Th8 licence 
referred tCI in the pleadings is said 1:.(> have issued on or about 26 
July 1990. It is therefor8 not y..'ithin th8 deeming pr(lvision of 
parag:raph ;:;,). 

Hoy..78ve-r, 'th-=- agreement!? i or l irnber ri§,nt.E, Y'e lied. on (lY tn'2 
respondent.E wer8 on8S in r8spec't of which s. Certifice.te (II Apprc'val 
und8r S8c'tlCln ::,F purport.ed to lSEue on 2:3 November 1988, long before 
Act no. 7 of 1990 came in1:·O op8r·at.ion. They ar8 t.h'?reiore deemed ~o 
be approved agreements gr'anted under 'the correEpona.ing pY'ovisionE of 
Part IIA as inserted by that. Act, "no1;withstanding that the provisions 
of sections 5B and 5C as in force at that time may not have been 
complied with in every particular or reguirement." We take t.ha-c "C·C' m'?an 
thet t.h'? v'=:.riC'UE. nC.'D-cornpliance with sections [,E ami ~,C disC'u!?,sea. 
abclve are no impediment 'to the validity of the agreements and th'? 

very long 'time. See e.g. StroudJs Judicial DictioIJa....-y (5th 
"Notwithstanding" citing Dwarris on Statutes 683 and Chenie-s Case~ 
Rep. 20. 

Ed.) 
7 Co. 

The dr~f't!?,rne.n hOW8Vt;:>Y' y..1c>uld seem to have overlclc>ked tht;:> fo.C·T 
that ae naE· be'?n e'?en, E·t;:>c,'t.ic'n 5,E reguireci. a certificat.e und~r' 

\ 

sectic,n E,C. before the CornrniEE:ic'ner could lo.y..7iully ma.k8 o. 
recomm8noation to the MiniE't'?I' ana. eection ~,F reguired o. 
recommenda'tiQn lawfully made under section 5E before the Minister 
might lo.wf1Jlly complet.e 0 certi!ice.'te a!':E'rc,ving 'the agr'eemen't. Neitb'?Y' 

(PH .4 ; .12 # 4 i2 

, ' 

I I ' 
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! i I 

I' I I' 
~f,~,",.~ 
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condition '.N'32 .3ati2-fied. 
'treated as 'Jalidly approved, what, was re(~uirsd really was a provi.3ion 
deeming sucn agreements t.o be approve·:1 agreerr,ents nOLw} thst.anding 
that none of the provision2- of Part IIA nad been complied wi tn. 

It folb'.N2- that the allsgations in paragraphs 12 and 13 serve 
':'nly t-,-, !"'e.ise =tD i2'sue or iss1.Jes whicn can nave no conceivable effect. 
')n the ultimate outcome C'! thi2- litigation. They are t.herefore 
embarrassing and vexatious and calculated to do no more than caU2-e 
gre at ::tnd nee 'jle2s cos-c. .m a sense, 'Che out.come of this appeal 
resemble2- c!'",e:Jutcome ,:,f che fir2-'t Allardyce ca2e. From 3. st.rict 
point of law, tne correct order to make on this appeal is to I2,rant 
leave to appeal, allow the e,ppeal, set a2ide the crder ·')f l'1uria A.\~;.J. 

and in lieu c·r:i.er that paragraph2- 12 and 13 of the counterc,him be 
struck 01.1t. i-.s the gro'lmd on which we ('c'nsider thi:? should be done 
was not raised before Muria A.C.J. there will oe no costs of the 
applicaticm before him. 

In prac'tic9.l t.erms however, as in th'? case of All::.rdyce No.1, it 
must. surely be dear tha'L All::.rdyce h::.s no prc,spect of obtaining a 
valid 'timber licence over KRHL unless there 1S a strict, compliance with 
Part liA oy ::'11 lnv(,lved. This, as Ward \~.,]. expected T.Ni)uld occur'3.fter 

-s.:ppiic e. -ci()ll. Ii -::'nlS lS 

incc'nVenlen"T:. elther to the Provincial Governmen'L or t·!) Allar-dyce, it 
·.Nill at least, ensure that customary rights are not overridden for 
economic reas('ns. 

The .J'ldgm~n~. c,f "trl~ (~\:"J.r"t, is s.s lridil:-3.ted. ·=:tbC·\ .... E .. 

r-espc1ndents 'fL1.S"T:. p::.y ·t.he ::'oe,~s of the ::;.:;;:;,,=::.1 to be t~x8d. 

BY THE COURT 

(P. D. Connolly P.) 
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