
IN THE HIGH COURT ) 
OF SOLOMON ISIJiliTIS ) fund Apgeal Case NQ. 19 of 1981: 

B,AKV1A I ABU IJiliD 

FRED KONA i1ppellant - . 

v. 

" ' ,', 

JEZIEL IDU R,espondent . . 

\ , 

BEFORE: John Freeman, COrJ.r;d.ssioner of the High Court~ 

Kenne:th BROWN, pUblic Solic:i;to:r;, for the appellant 
The respondent in person. 

Argume~t heard 5 & 6 November 
Judgment delivered 6 November 1984. ... 
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On 2 DeceDber 1983 the Ma.laita Local Court (lithe Lell) award,e..::: 
various lands, together known as BAKWA' ABU Land (lithe land I') to 
KONA's line. On 28 June "1984· the CustOrJary Land Appeal Court for 
Malaita, legal member Roger COVENTRY Esq., (lithe CLAC") allowed' 
an appeal by IDU's line, and awarded the land to then. They held, 
that they were bound to do so by a Local Court decision ~f 1969" 
later upheld on appeal to the District Officer, sitting wit;Q.· :; ',' 
assessors. (I"b~) ~, " 

The notice and additional notice of appeal against the de­
cision of the CLAC raise foul." grounds. Both notices were filed 
before a typed copy of the record becaDe available. G;z:-ounds 1 and 
2, (alleging the C~iC fuiled to hear KONA and so broke the, rules 
of natural justice) havellot been proceeded with before r.le; Nor 
could they have been, once the,record was seen; it showed that-' 
the CLAC had heard KONA at sone length. The additional ground 
was also abandoned when it was confirned that the legnl DeBber of 
the CLAC had been validly appointed a t:lagistrate by the Judicial 
and Legal Service Conmi3sion on 28 March 198L~. (So he was en­
titled to sit under the terms of the CLAe' s \'/arrant, which like 
all others, includes as ILlembers lithe District Magistrate or in 
the alternative any other nagistrate ll

). 

The only remaining ground is ground 3 liThe Appellant appeals 
against the whole of the snid decision". It should be made quite 
clear that vague or general grounds (including IIsuch other grounds 
as may become apparent after sight of the record" or the like) nre 
liable to be struck out by the Registrar ~~der H.C.Bo Ov60A r.2(2). 
This was not done here, as at that f:n::age reasonable (if eventually 
unsustainable) grounds of 1m", remained on the notice. llfter see­
ing the typed record, counsel for KONA was [:tble to word his re­
maining complaints in such a \vny as to reduce ground 3 to one of 
law or procedure. So I allowed hie to continue on that basis; 
however, I was only prepC'.rec. to do this in view of -:the unavoidable 
delay in preparation of the record in this particular case. In 
future, it must be clearly'understood that it is the d~ty of 
appellants to arm their legul advisers with enough infoTI1ation to 
enable them to raise any reasonable grounds of lnw.or procedure 
in their notice of appoal vvhen it first reaches the Registrar, 
There are obvious difficulties in their way, since legal represen­
tation is not allowed :in CustorJary Laad Appeal Court~, but I am 
sure their ingenuity and detornination will be equal to it. One 
obvious course is for the QPpellant to pay for typirJ of the recor~ 
well inside the three months' appeal period. Though in this case 
(by no-one's fault) it did not, it w:ll normally Dean that his 
legal advisers can file llvtico of appeal after seeing the record. 
(The judgment will' of course always have been sent to the partieS 
in typed form very soon after it is given). ' 

The complaint now raised on behalf of KONA is th[1t there was 
no proper evidence before the CLAC on which they could decide thut 
!rONA was of the. sa~e tine a~ RAt1PD~ (vW.0 had J.QF1t..J 1.l 195!l) ~nd . 
so was estopped froQ assertwg any right to the land. No obJectlon, .. 
is made to the general procodure used in dealing with this asa 
preliminary point (which must be right) or in the rule of low";.,, 
stated by'the CLACo '"':,( .. ,~,,(',, 
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The CLAC declined to consider \vhether a judgment in a iand cnse .' 
was in ren or in personaL1. I should hold tht'it it is in ersonarJ? 
but that the persons inxolved are the whole lines of t e part~es, 
before the court, meaning v.nyone who clnir:.Js through tho same , 
ancestors as them. This represents a very well-known principle, 
in customary land litigation here, which was correctly followed 
by the CLAC. They were even more than fair to KONA in suggesting 
they would have been prepared to go behind the previous, decision': :' 
if "there had been fraud, S01:Ie material evidence had been omitted 
or something ot that nature;'. I should discourage courts hearing 
land cases from considering any attack on a decision wnich had 
become. tinal, unless thore.had been a criminal convict~on of a 
crucial witness for perjury or of a court member for corruption. 
However I have not tho least wish to foment hopeless p:rotaecutions; 
any such complaints w~l no doubt be referrod to the Director of 
Public Prosecutions before investigation begin..~ 0 The almost' in­
variable rule must "be thc.t once a land case decision :is final (that 
is, once the lnst appeal has been dismissed, or time for it has 
run out) then it remnins final for ever between the lines involved~ 
If a court suspects somoone is trying to reopen a case: which his 
line has lost, it may, indeed should take the lead in investigatins 
whether his claim is barred. 

The specific co~pl~ints in this case are as follpws : 
. 

a) KONA never told tho CLAC he was of the same line as RAMODUAi 

b) if he did, then he only l!leant the fem3.le line, (\'lThich is 
irrelevant in Mo.laita, v.There succession is patrilineal); 

c) even if KONA's statement could reasonably be taken by the CIJ~C 
as meaning he wa.s related to R.iU10DUA in the [J.ule line, they 
should still hnve mounted a more careful and comprehensive 
investigation to seo whether his c18i~ is b~rred. . 

a) I reject; the record is quite cle~r on this point, end 
in the absence of any possible mishearing, must nqrcally 

. be taken as conclusive. . 

b) I reject also; KONA is an experienced Malaita land liti­
gant; the terms II nal e line" and 11 female line" llnd the ' 
importance of the distinction between thet} would have beel1~ 
as well known to hin as to the custo~ary mewbeps of the 
CLAC. It iscleD.r from what KONA said ("I am related to 
P. Ramodun, we are 11.0'1; of same father and sarnemother ... 
We are of' SDBe line") that the CLAe took pains to establis( 
what he ueant. It is also ~l~in from the letter written 
to this court by the legal member that the customary 
members had very clearly in mind the crucial question of ~ 
whether KONlj,' s descent estopped him froD asserting his .". 
claim. They are all experienced' in court proc~dure as well 
as learned in customary law. I find it impossible to . 
believe that they would have unanimously agreed t9~,bar 

. . .,. '- b CElUS e w~ d 
tp R4WDII.£k in the feDalG l1ne: need not there ore con-' 
sider the docUDonts ~ontioned in the CLAe's judgcent (t~OY 
are not exhibited to th~ record). : ; .~' ... ' 
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c) I likewise reject. It is certainly both desirable and . 
much easier for Customary Land Appeal Courts to requiro< 
both parties to draw uP' written pedigrees for themselves" 
(and in a case of this kind, the other side too). It is 
also of the very greatest help to future courts. Rowevel."'~. 
I do not think thnt failure to do this (or to' take any ,', 
of the courses suggested by counsel for KONA) can amount. 
to an error of procedure with lvhich I can interfere. ;'. 
Of course the CIJ~C might well hnve gone more closely 
into quefjltion$" 9~_ descent of"" ONA had he l!ot himself 
a . d that' he 'forts of the sam . • 

So the appeal is disr.lissed, and the land belongs to IDU's 
. line. Through the fD..uJ".t first of some neighbouring owners, alld 
then of KONA, the LC never surveyed it. So if IDU wants the' 
boundaries with his neighbours defined, then he will have to take 
a case in the LC against them. None of KONA's line will be allowed 
to argue in a~ such case that ~'lDy land_E-~dE?r th~na~e~91-RONGO.A-_ 
_ KO! or BAKWA' U belong~_"t9. .:tpegl, since tnose are .~1iG names of tlie 
lands KONA has claimed and lost in these proceedings. , 
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(John Freeman) 
Commissioner of the High Court 

6 November 1984 
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