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SOLOMON ISLANDS ELECTRICITY AUTHORITY —V- SOLOMN ISLANDS '

. NATIONAL UNION OF WORKERS

Industrial Law—mferprez‘atwﬂ of power.in Panel to ma/ée award- ]unsdzcz‘zm of Hzg/a Conrt in appea/ -
case.

Trade Disputes Act (cap 75) s.

The employcr of an officet of the Electr1c1ty Authonty appealcd a ruling of the Trade
Disputes Panel whereby the Panel ruled that it has the power to make an order to direct
or compel an employer to dismiss an employee where justifiable by the Panel and that
- such order would constitute an “award” in accordance with the Act. The terms of the
' appeal appear from the tuling,”

Held 1. Where a “chsputc” exists and the Panel has cognizance of it for the purposes of
an award, the coutt cannot circumscribe the prescriptive powers of the Panel by

reference to a patticular award made between the employer and a union on its
members behalf.

2.  Having found a “disputc” a fortiori the Panel is'bound to enquire into that -
dispute and make an award, a ' 2

Cases cited: ' '
R —v- Commonwealth Ct of Comzlzaz‘zon and Arbn. and Merchant Service Guild of Amz‘m[czﬂa, Exp

Taylor, [Allen] and Co Litd, Ex p Goﬁ 38 Co Litd, Ex p Holyman, (William] & Sons Lsd [1912] '
15 CLR 586

“The following additional case was mentioned:
Rookes—v- Barnard (1964) 1-ALL ER 367

. ]affz'ex.}lpam"az' for the Respondent
“ Andrew Radelyffe for the Appellant

-Appeal from ruling of Disputes Panel,

Date of I—Ie'ari'ng: 30 June 2004
Date of Judgmcnt: 6 July 2004

‘Brown PJ As a conscquencc of an “Award” made by the Trade Disputes Panel thc :
- appellant comes to this court clalrnmg—
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1. The Panel erred in law in deciding that a dec131on ot an order to terminate an
~ employee, where 1ust1ﬁable could be “an awatd” for the purposes of section 6 |
o of the Act.
2. The Panel erred in law in ruhng that the Panel has the power to d1rect or
compel an ernployer to d1snuss an employee. '

_ Both counsel have assisted me con31derably with their arguments on these questions and
1 proposed to use part of the respondent’s submission to illustrate the facts and
circumstances which have given rise to this appeal.

~ The employees of the Solomon Islands Electr1c1ty Authority who are members of the
- National Union of Workers have demanded in a petition dated the 24™ March 2004 (the
- petition) that the Authotity’s Administration manager be removed from employment.
- On the 1% April 2004 the National Union of Wotkers filed a dispute with the Panel based
on a petition.. On the 26" April 2004 the Electricity Authority also filed a dispute with

. the Panel. "The dispute was common in both references and was centered on the petition.

- On the 29™ April 2004 Electricity Authotity referred preliminary issues to the Panel for
* tuling. The issues were that the Panel had no power to order the Authority to dismiss
‘the Administration Manager — that the Panel only has the power to- make an awatd; and -
that an order to dismiss an employee would not amount to an “award” for the purposes .

of the Trade Dispute Act (Cap.75)(The Act). On the 3 June 2004 the Panel ruled it has
- the power to make an order or direct or compel an employer to dismiss an employee
where justifiable and that such would constitute an “award”.

- The BElectricity Authorlty now comes to this Court by way of appeal against this ruling by__.
the Panel |

“Thete is no dispute that both have referred this petltlon to the Trade Dlsputes Panel ot
that a Trade Dispute has arisen in terms of the petition. What the Electricity Authotity -
says, however, is that the Trade Dispute Panel is effectively estopped by the terms of the |
collective agrecement dated the 1% January 2000 made between the Authotity and
members of the National Union of Workers recognizing the right of the employer to

“conduct his. business and manage his operations and for this purpose to engage,

“promote, demote, suspend, lay-off or terminate the employment of any employee, to

~ decide the times methods and manner of working and the type of work to be done, to

. introduce techmcal authorizations or 1mprovements and. muodify, extend or cease

- operations.” '

The appellant submits that the Union pentlon to have the officer of the Authonty the

- Manager-Administration, dismissed interferes with the Authority’s right to conduct

business as it sees fit and is in conflict with Clause 9.1 of the collective agreement. Were

the. Electricity Authority to submit to the demands. of the Union, such submission and

- termination of th_e_Managers employment would amount to unlawful interference with
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the contractual relations between the Electricity Authdrity and its employee the
Manager— Admmlstramon Whlch may give rise to a claim for breach of employment

~contract.

| 'The Trade Dispute Act (Cap 75) 8.6 (1) prowdes

“where a Trade Dispute is referred to the Trade Dispute Panel and (zy/yere or not they have offered
assistance wnder section 4) the Panel is not of the opinion that the dispute is Likely to be settled by
fzegaz‘zazfzon, they shall tbem.relw.r engﬂzre into the dispute and shall make an award, :

(2.

(3) in inquiring into a dqum‘e under this section the Panel shall, as well as giving the pame.r z‘o the .
dispute an opportunity of submitting evidence (either orally or in wrzimg), also give such an gpportunity to

the Minister, and may Sive such an apporz‘ﬁnzgj/ Yo any perso who, in their opinion, has an zm‘ere.rt in the
dispuie. :
(4) The Panel shall in considering what award to make in any Trade Dispute, take acconnt not (m_/y of

the interests of the parties to the dispute but also the likely effect of the award on other persons and on the

- economy as a whole.”

It can be scen then from a reading of sub-paragraph (1) that thete is a maridatofy
obligation on the Penal to make an award. This is apparent when one reads the.

imperative “shall” used in the subsection

'. AlthOugh b’oth 'counsel referred to Rao}éey —v- Bammard (1964) 1 ALL ER 367,. I have not

been assisted by the case for factually it bears little tesemblance to the mattets in issue in
this .appeal before the court. I have been assisted however by counsel’s discussion in
relation to the term Trade Digpute. 'That term has echoes in the term “industrial dispute”
in the Australian Constitution; Section SVYXXV) which ‘“Connotes a real and substantive

difference having some element of the persistency, and likely, if not adjusted, to endanger the industrial

Dplace of the community. Such a dispute is not created by a near formal demand and a formal refusal.”
(R ~v- Commonweaith Ct of Congiliation and Arbn. and Merchant Service Guild: of Australasia,
Exp Taylor, [Allen] and Co Ltd, Ex p Golf 8§ Co Ltd, Ex p Holyman, Wz//zam] & Sons Litd
{1912} 15 CLR 58¢]. -

I accept that this court has two issues before it. The first is to find a connection w1th one
ot more of the matters listed in the schedule to the Act [definition] section] and by
common consent [for both parties have referred the dispute to the Panel] a sufficient -
connection with the matters in that definition to afford the reference to the Trade
Dispute Panel. Thete is not doubt that is the case.

The second issue, to which Mr, Apaniai obliquely points, is that issue expressed in the -
Commonpealth Conrt of Conciliation Case; that the dispute will, if not adjusted, likely

endanger the mdustnal peace of the community. Sub-paragraph 4 of the Section echoes
that con51derat10r1
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It is'a misconception on the applicant’s part (understandable in view of the apparent sole
discretion in the employer to deal with incidents of employment) to impliedly suggest
* that the Panel may enter upon the dispute by taking account of all matters which should
weigh on theit collective minds but invest the terms of the collective agreement with an
inviolate right. The Panel is entitle to take 2 subjective view of all matters that it
" considers relevant and may place what weight in its discretion it thinks apptoptiate when
making an award. It is not for this court to presume to constrain the very wide

prescriptive powers of the Panel to adjust relationships which endanger the industrial
" peace of the community. The Panél is not a party to the collective agreement between
the employer and the union (and cannot be bound by such) and its ptescription under

legislation encompasses a widet ranging imperative than the immediate relations between
: the employer and employee

- Hz,vmg accepted a Trade Dlspute a forz‘zm the Panel is bound to mqulre into that dispute .
and make an award -

The appeal grounds ate consequently not made out. The appeal_ is dismissed. The.
appellant shall pay the respondents costs,” - -



