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SUNCOAST LOGGING PTY LTD AND OTHERS _y-

AN THONY WHITTAL

H[GH COURT OF SOLOMON ISLANDS

(KABUL J.).

Givil Case No. 110 of 2004

~ Date of Hearing: - 24™ September 2004,

Date of Ruling: 28th September 2004

| P L‘averf for the Plamtlffs. -
- A Nori for the Defendant.

Kabui, J.

RULING

This is an application by Notice of MOthIl filed by the Z”d_

Plamtlff on 13 July 2004 for the followmg orders

1.

The Defendant personally or through his solicitor in wrltmg » -
. reveals to the Plaintiff the whereabouts of the property

described in the exhibit to the afﬁdavﬂ: of the Second

- Plaintiff ﬁled herew1th within seven days, |

- removal and transfer of all such prope
- location chosen by the Second Pla1nt1ff

‘the Defendant may be summoned to show cause why hei-.

A penal order shall be attached to th15

The Defendant takes all steps necessary to- fac1htate the o

to comply with thlS Order shall be a co tempt of court and.;._' R

should be imprisoned;

" For the reasons set out in the said" afﬁdawt service. of the SR

Order shall be deemed to be good service if it is served upon-
the Defendant’s Solicitor notw1thstand1ng the penal notlcei L
attached thereon; oy , R e

UPON THE UNDERTAKING o give e full credic at trial of;:{.___ b
the issues in this action for any losses incurred fair wearand =

tear excepted the Plaintiffs or any of them may subject to

‘compliance with all other laws and regulations of Solomon
_Islands use or utilize the property ‘the subject of these -
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- proceedmgs as more partlcularly descnbed in the exhibits to
- the affidavit of the Second Plaintiff sworn on the 24" March
2004 and filed on 25" March 2004 PROVIDED THAT notice
“in writing as to which items of property shall be used or
~ utilized and where shall be ‘given to the Defendant’s -
sohcrtor . .

6. Such other diﬁéctidns as the_ Court thinks fit;
7. Oosts in favour of the Plaintiffs in any eveht

These orders being sought arise from the orders made by this Gourt: on 13*
May 2004. Those orders were-. | | . .

1. Any of the propercy referred to and itemized in the affidavit of

~ the Second Plaintiff sworn on the 24 March 2004 be removed -
~ from the domestic premises situated at Kaibia Honiara being

~ the residence of the Defendant and detained and preserved in
~ the guarded commercial premises of Dalgro (SI) Limited at

* Bums Creek, Honiara, FORTHWITH, pending resolution of -

- any dispute as to ownesship title or right of possession of or

“to the sald propelty as between the partles

2. An mventory shall be drawn up -in - the presence of_

-presentatives of all parties of all that property described in -

Statement of Claim herein as “ the whole property”

“wheresoever situated and in parl:lcular but without pre;udlce ;
 the generality of this Order |

. The property presently situated at the premises of
~ DALGRO (SI) LIMITED. at Bums Creek Honiara;

e (b)The Caterpﬂlar 518 log skldder and all other of the
© - property situated at-the domestlc prermses of the L
o .‘-';I;__Defendant at Kaibia Honiara;

)" The Lucus Sawmill situated in Isabel Province;
~" Any other of the property wheresoever situated and
- each party shall be under a duty to reveal to all other -
parties the -whereabouts of any such-of the property.

3 The property referred to in paragraph 2(b) (c) and (d) shall .
thereafter forthwith be removed from- their locations and
‘moved to the premises of the said Dalgro (SI) Limited where -
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‘it shall be stored pendmg resolution of the issues ]omed
_between the partles in these proceedmgs

4, The Defendants shall pay the Plalnnffs costs in thlS
'apphcanon | S s

The 24 Plaintiff alleges that the Defendant had failed 1o dlsclose the

whereabouts of a number of items as ordered by this Court on 13 May 2004,
The first paragraph of the order being sought demands that the Defendant
disclose those items and having done so, the second paragraph further
“demands that the Defendant place them in a secure location to be chosen by

- the 2" Plintiff, The third paragraph demands that it is contempt of court to

be visited with imprisonment if the Defendant fails to comply with the order.
The fourth paragraph demands that service of the order on the Defendant’s
Solicitor is sufficient without personal service on the Defendant. The fifth
paragraph is an undertaking by the 2* Plaintiff upon which the 2* Plaintiff be
- permitted to use the property itemized in the Z“d Plaintiff’s affidavit filed on

24™ March 2004 being the subject of these proceedings for which full credit.
will be given at the tnal by the 2. Plaintiff provxded notice 1s glven to the -
Defendant by the 20 Plalnnff |

Does this Court have the ]unsdlctlon to make the orders sought by the _
2nd PlamtlfP .

g Counsel for the 2nd PIaJnnff did not address th.lS court on this issue nor did - .

Counsel for the Defendant. It goes without saying that no authorities were

cited on this point. The 2™ Plamtiff came back to Court for another order__\';._.. PR
because the Defendant had not fully complied with the first order. So the issue .~
- rather borders on the question of contempt of a court order or applying the [

slip rule. The problem of the 2* Plaintiff is that the Defendant nor his agent if
- any was present when the 2™ Plaintiff entered the Kaibia premises with two
pohce officers to inspect and collect for detention and preservation the alleged
items being kept at the Kaibia premises being the residence of the Defendant.

As a result, no explanation was forthcoming from the Defendant or his agent

for the missing items discovered during the inspection carried out by the 20d
Plaintiff at the Kaibia residence. The 2™ Plainuff is anxious to establish the

whereabouts of such missing items to enable the completion of an inventory -
ordered by this Court and thus the preservation of the items together'with the -~ -

others already identified and collected by the 2 Plaintiff. The order being
~ sought is to enable the discovery exercise to be completed properly and to the R

- satisfaction of all parties to the dispute over the ownership of the properties in
issue within the spirit of the first order. The 2™ Plaintiff is I think seeking a
supplemental order to supplement the first order. (See Yee Bing: Store
Limited v. Yvette Miu Pong Yuen as Executrix of the Will of Henry Ta
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- Tong Yee (deceased) Civil Case No 12 of 1997). This Court does have
- inherent jurisdiction to make a supplemental order where it is appropnate to do
so in the interest of justice. -

o .'Dec181on of the Court

- The full intent of the first order was rather frustrated by the absence of the
- Defendant or his agent when the 2% Plaintff visited his premises on 19" May
- 2004 and discovered that a number of items covered by the order had not been
accounted for by the Defendant. Counsel for the Defendant did not oppose

the order. being sought provided the items allegedly missing were within the

~ knowledge of the Defendant. This is because other persons also had had

\-
%

“access to them previously before they came into the possession of the

Defendant. The loss of them may not have been the fault of the Defendant in'
- that regard. Other than that rider, paragraphs 1 and 2 of the order are not

“opposed. 'Those two paragraphs as- part of the order being sought are

supplemental in nature and so I grant them accordingly. The Defendant
opposed paragraphs 3, 4 and 5 ‘of the order contained in the Defendant’s
Notice of Motion. I refuse 10 grant paragraphs 3, 4 and 5 of the order as they
- are not supplemental in nature. I need say nothmg about paragraph 6 of the
- order, The 2™ Plaintiff’s application is therefore successful in part only. The
.. order of the Court is that the order sought is granted in terms of paragraphs 1

and 2 only thereof. There wﬂl be no order as to COSts. ,

 F.O.Kabui
Puisne Judge






