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Palmer q .: This is an appeal by Tinaria Sosopu ("the Appellant") against a decision of the 
Magistrates Cburt on 27th October 2003 imposing sentences of 12 months and 6 months 
imprisonment for going armed in public and common assault contrary to sections 83 and 244 of the 
Penal Cbde, following a plea of guilty on both charges. The charges relate to an incident on tOm May 
2002 at a school compowtd at Buri village, Ranogga Island. The victim was a 10 year old child. The 
facts as read in court revealed that the Appellant was angry with the victim for assaulting his son a 
dayearlier. The facts read as follows: 

"On the l!Jth May 2002 at about 0800 ms in the rrvrmr1f!, the w:timwts in the dassroomw,enhes=the 
aher students ~ tJJ am fto aram:J the sdxxl ~ so he ask«l the students uhat ws happen but 
they didn't fdd him, SO he gK U/J am W!l1l <XHSiJe fJJ jim CJ.It WS happerang as he o.tlre fJJ the dJXJr, he S/%W 

the deferrJant. s~ anside hdding a long bush krrife in bis rig,t bard, arxi acrusirf, the '1iaim for 
-pun:hing bis son. The deferrJant. appro:«hrrJ, the '1iaim am pulla:l bis rig,t side ear arxi s/apjm bis bead 
wth bis rig,t q,en pal,rr; he also kuk«l bis buttak wth bis rilf,t leg, ard prrss«l his rrmth wth bis rig,t 
hard so st:rotg then he dramrl, the '1iaim under a ~ t:rn: Mi.rd the sdxxl ~ 

~ they uere under the ~ tne. the deferrJant. bdd the w:tim too han:ls wth !,ft bard, am s-umg the 
krrife in the air sereral tims, wth bis rig,t hard am tdd the w:tim "bte me killim-yxt dis taem.arxl bte 
me burrem)m long here. " The 'tictim = so afraid am aud cf-uhat the deferrJant. did tJJ him" 

The learned Magistrate in passing sentence gave credit for the guilty plea and that the Appellant had 
no previous convictions. The learned Magistrate however took a firm view and rightly so based on 
the facts before him, that the circumstances were so serious as to justify an immediate custodial 
sentence. In particular his Worship took into accowtt, the age difference, the presence of a weapon 
(a bush knife), that the child was physically assaulted and threatened by the Appellant, that he had 
little respect for the rule of law and for the school authorities and that the offence occurred at school 
in the presence of other students. 

On appeal, three growtds of appeal were presented, basicallythat the learned Magistrate failed to take 
into accowtt the fact that reconciliation had taken place between the parties and the delay factor, 
secondly, that the sentence was manifestly excessive and thirdly, out of proportion to the overall 
circumstances of the case. 

The Appellant relies on an affidavit sworn 22nd January 2004 in which he sets out what he alleges 
actually occurred that day, deposing that the facts given and read out in court were inaccurate. At 
paragraph 7 - 9 he states what happened: 

"7. On the day cf the al/,g,d irrident, I bad lreri =king wth ~ brother dtming grass aram:J tnE 
that uere king prepared far fellirf, To do this jw uere using cur bush kniw. F dlmm-rg = 
'llI1rk I = returning, home wth 11'9' bush krrife w,en I came acras the too bo)5 agtin squaliling 
amfig,tirr, 
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8. I gral;l,rd the ro.o lxJ)S and tdd them that I WJS timl if their fi,f,ting aw. ~ and that I 
had a[Pin Emz rerently cdkd up to the sdxxl alxut their lxhaootr. I tdd them that it had to 
stop mislxhawg arrl "bit themetW? three tim!s orso an their mse wth my hard and twsud their 
ea,s.,. 

9. Hor;ecer, I unlerstard, that wen Jenta 'IJ£l1t to the Pdue at Ghizo she tdd them! had bit them 
wth my bush knife and threateml. to kill them This is 7Jhat the Alice tdd m wen they armud 
min Ghizo in O:tder L:tst')f!ar." 

At paragraph 10 of his affidavit, he denies what was alleged in the facts before the O:mrt. 

"10. I dmy that I did any if the~ the pdice said I did in Cabt. At the tirrE if the incident, a 
rrerrler if my wlag:,, Dixie ParorrE WJS passirg the lxJ)S and m wen the irrident oo::una:l and 
WJS a -uitn?ss to the er.enJs that tai< p1-. He can testify to my= if the er.en/s." 

1his same affidavit was relied on by the Appellant in an application for bail made before Kabui J. 
sitting at Gizo on 13th February 2004 and in which his Lordship granted bail with conditions. 
Sometime in June 2004, his bail conditions were varied to allow him to reside at his home village 
pending determination of his appeal. The matter did not come before this court until 17th June 2005 
sitting at Gizo. 

Delay 

It is not disputed that the Appellant was arrested some 16 or so months after the incident. The 
alleged incident occurred in May 2002 and he was not arrested until September 2003. In his affidavit 
filed in support at paragraph 12, the Appellant deposed that he informed the learned Magistrate 
about what actually happened but that this was not taken into account when the presiding Magistrate 
imposed sentence. 

Having perused the court proceedings, there being no mention of the fact I accept that the delay in 
proceedings was not taken into account by the learned Magistrate when considering sentence. It has 
long been held by the courts that delay will generally have the effect of reducing sentence. In R v 
Frrxl Gwtli & Jdm Manisan (Unrep. Criminal Case Nos. 21 of 1997 & 1 of 1998) Kabui J stated at 
page 3: 

'[A] long delay in prosecuting criminal cases may have the effect of reducing a custodial sentence 
imposed by the Court.' 

In Pattman Runikera v Dimror if Puliic Prmrutions (Unrep. Criminal Appeal Case No. 14 of 1987) 
Ward q commented at page 2: 

'Delay generally affects the sentence in three way. It increases the anxiety of the accused man 
who has it "hanging over him" for that time. 1his will obviously only apply from the time of 
discovery of the offence - any delay before that is entirely in the hands of the offender. The 
second factor relates to the plea because any person must realise that, the greater the delay, the 
more chance the prosecution will be unable to prove their case. Thus, a plea of guilty entered 
with that knowledge becomes a strong mitigating factor. Finally, it gives the offender a chance, 
denied to many accused, of showing that he really does intend to reform and stop offending.' 

A court nut consider whatever the cause whether the delay was 'unmisomlii, see R vFakatanu [1990] 
SII.R 97 at page 100. 

In this particular case there is no evidence to suggest that the delay was .entirely the fault of the 
Appellant other than that that period was when law and order was at its lowest in the country and so 
to a certain extent, some delay was to be expected. The delay in this instance can only run in favour 
of the Appellant. 
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Reconciliation 

1be second ground relied on in this appeal was that insufficient or no consideration was given to the 
fact of reconciliation. Section 35(1) of the Magi5trat6' Cams Aa (Ch. 20) states: 

'In criniml 005 a Magi5trates' Cant mry prwue mr»"Kiliation anl, etmtrage anl, facilitate the settlenwt in 
an arric.al:ie wiy if~ far = assault, ar for arry ,fforK£ if a persarnl ar J»iwte nature not 
arrmnting to filmy anl, not a~ in degrre on term if pa:ytrEnt if ronper.atian ar dber term cppraurl. by 
sud, OXtrt, anJ, mry thereupon order the~ to re stayd ar temimm-1.' (emphasis added) 

It is important to bear in mind that when a Magistrate considers 'rro:n::iliati.a, he/ she should comply 
wi.thPraaitEDireaionNa 1 if1989 issued by Ward q as follows: 

Reconciliation under section 35( 1) Magistrates' Courts Act 

'Wben a migi5trate is con;idering mr»"Kiliation if a.criniml ooe wrler section 38{ 1) [ nawsection 3 5] if the 
Magi5trat6' Cams Act; it is 5sentia/, that he satisfo.s himdf the mr»"Kiliation is genuiw anl, has lren 
fredy aaeptai by the conplaimnt. In order to do this, it wll usually re rmssary for the ro,rplainartt to 
amm anl, to re questioml by the cmrt. It is my in the rrat exreptioml drr:umtarm that nmriliat:ion 
shadd re aaeptai wthcut the attenlan:e if the a:mplainartt anJ, then my were there is ckar etiden:e fem 
the ro,rplainartt if his a?JE'l?flWL 

The srope if mr»"Kiliation is liniud by the section to 005 if wmvn assault anl, "arry ,fforK£ if a persarnl 
ar pmate nature not arrmnting to filmy anl, not a~ in degrre" The pmcti,re if alkming 
mr»"Kiliation in aggrautt«l 005 mc;t sttp. ExanpfRs if 005 were mr»"Kiliation shadd not re aaeptai 
mJude assauhs GU/S~ adllal lxxiily hmm by rmre than ane person ar imd.ung the use if 'Ul'tt/JOllS· 
Crinmtl ms-pass by nig,t shadd not re rronikl were there is arry etiden:e if an inJentwn to steal anl, 
sinple farr:en:t is, if course, exdud«l browse it is a filmy. 

Rro:mliation shadd reier re allau«J autanztirally on the application if the ro,rplainartt ar the prmxution 
anl, shadd anl.y fdk,wa con;ideratian if the rdecant f ruts. 

In 005 were ronper.atian is rrrp<estai ar <ffered, the d«ision is entird:y ane for the cmrt. Thus it mc;t 
hear sujfoient f ruts to decide 'l1hether it is a suitaHe ooe am, if sq the Stirn that wxdd re appropriate. 
Equally, '1Jhen a Stirn has alro:ufy lren paid, the axot mc;t still decide 'l1hether it is sujfoient ar proper anl, 
aa aa:nrrfinff.y. 

It shadd not agree to nmriliat:ion until it has ckar etiden:e if the pzyrrmt. The f aa ronper.atian has lren 
paid anl, aaeptai by the amp/aimnt das ra mike that ooe suitaHe for nmriliat:ion if it ws aheruise 
unsuitaHe althou,j, it mt)\ if a=e, still re a m,tter if niti[Ftion. 

In 005 w,ere ronper.atian is ardera:l, pa:ytrEnt shadd re nude to the a:mplainartt in q,en axm ar there 
shadd re ckar etiden:e if pa:ytrEnt arri rwipt No order if rro:mliation shadd re nude until this is darx! 
anJ, this mry fepiently require a short adjaemnwt. The faa if pa:ytrEnt in= mc;t re ra:ord£d in the 
axm file anl, m rwipt is then tmssary. 

In ewy ooe were rro:mliation is allmm1, the axot mc;t state 'l1hether the~ are teminatai ar 
sta:,m. W1x-re it is satisfied the rro:mliation has jiml}y settlal the mt1ter, the ooe shadd re teminatai but, 
if there is any an:ern that b:td fol.~ mry wntinue, it mry re wse to con;ider on:lering a stay anl:y. In this 
ooe, a periaJ. mc;t re set. ( usually a periaJ. if 11/J to 12 rmnths wxdd re apprrpriate} anl, it mc;t re 
explairHi, to the d,ferrlant that he is liaJJe to arrest arri trial. for the cfferre shadd he rontinue ar repeat his 
nisr:arrlua wthin that perial. 

Whilst mtny 005 if mttrimmitrJ, 'fiderKE are suitaHe for rro:mliation, the axm shadd re 5paitlly careful 
afore it is satisfied the w:timhas rwlyagrml. In the m,jarity if sud, 005, the appropriate orderwxdd re 
to stay~- The axot mry also con;ider in sud, 005 'l1hether to bi.n:1 mer ane ar both parties wrler 
section 32{2) if the Penal 0xJe subjoct, if =e, to the cwplaimnt's ng,t to re heard first 



,.,_ -·~. 
HCSI-CRC288-03PAGE 4 . 

All the rrntter5 refemd to in this dinxtim mist be nae:l in the rrmrd cf~.' (emphasis added) 
[words in brackets added] 

In this instance, the learned Magistrate was entitled to disregatd the application of section 35(1) of 
the Magistrate's O:iurt Act on the grounds that as far as the facts of the case were concerned the 
offence pertained to an assault that was committed in public and that a weapon was involved. In 
spite of this, reconciliation does play a role in so fat as it demonstrates genuine contrition and 
remorse on the patt of a defendant and that it can assist the defendant in so far as mitigation goes 
with the possibility of reduction in a sentence imposed. 

I have only the records of the presiding magistrate as opposed to the affidavit of the Appellant in 
which he deposes he raised the issue of reconciliation but that this was not taken into account. In 
the absence of anything mentioned in the records of proceedings the statements of the Appellant 
must be given the benefit of the doubt. It is a duty of the magistrates court to ensure that where 
there is conflict of facts presented before him, either he must accept the statement of the defendant 
or hold a trial on the disputed facts and allow witnesses to be called and cross examined. 

When the matters submitted before this court as contained in the affidavit of the Appellant are 
considered, they present a very different picture to that presented to the learned Magistrate. I would 
not have hesitated in upholding the orders of the presiding Magistrate based on the facts before him 
when the Appellant appeared before him The satne cannot be said though when the new set of 
facts as outlined in the affidavit of the Appellant is considered. They paint a very different picture. 

In the light of those new set of facts and circumstances, the sentence imposed by the learned 
Magistrate respectfully cannot be sustained. In the light of the fact that the Appellant had already 
served time in prison of 3 months and 16 days, that I consider to be more than adequate punishment 
for the charges of going atmed in public and common assault. 

The appeal is allowed, the order of the learned Magistrate quashed and substituted with a sentence of 
3 months for each count and to be made concurrent to each other. 

ORDERS OF THE COURT: 

1. Appeal allowed. 
2. Order of the Magistrates Court Gizo dated 271h October 2003 quashed. 
3. Substitute sentence of 3 months on each count, concurrent. 
4. The Appellant having served 3 months and 16 days in prison is not required to serve 

any further term of imprisonment. · 

THE COURT. 




