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L. MOEAKXI v. FAKATANUA,

(Land Court. Scott ]J. Nuku'alofa, 27th July, 17th and 18th
August, 1927).

Claim for Tofi'a and Title — Illegitimacy — What must be proved —
Tongan Custorm — Toagan macriages — Bucial of Chiels.

This was a claim of the Plaintiff to the Title and Tofi'z of Fakafanua.
It was alleged that the holder bad descendcd from an illegitimate person.
a Fijian named Toto and therefoce was not the proper pecson lo succeed.
At the cnd of the Plaintiff’s case M. Finav, Counsel for the Defendant,
submitted that there was no case to answer. The judge agreed with this
submission and dismissed the claim. The case is reported because the
judgment contains some interesting observalions 2bout Tongaa Custom
regarding marriage, burial cte.

S. Vaikona appcared foc the Plaintifl,
M. Finau appcarcd for the Defendant.
C.AV.

SCOTT J.: On the 18th of this montb, altcr hearing the
evidence of the Plaintiff and his witnesses, the Defendant urged
that the evidence before the Court did not make out a case foc
answer, and I adjourned the Court until to day for the purpose
of considering the evidence and 1 stated that if 1 came to the con-
clusion that a case had been made out that required an answec
the Defendant was to go on with his defeace, if [ came to the
conclusion that therc was no case to answer 1 would proceced and
give my judgment in the mattct. The reason of the adjournment
was to enable me to go through the great amount of evidence
produced to the Court on the 27th July and oa the 17th and [8th
of this month.

I have done this and | have in the first place come to the con-
clusion that there is no case far the Defendant to answer as the
evidence does not call for any reply, and thecefore 1 will give
shortly my reasons (or doing so and then my judgment.

This Action is a claim by onc Lutoviko Macaki against Faka-
fanua the Noble of Ma'ufanga for the Tofi'a and the name of the
Nobleship.  The claim made by the Plaintiff is on the ground that
the grandfather of the De(cndvant was not the son of Fakafanua
Lelea, but of a Fijian named Toto, and he is thecefore not the
proper c||3»::rson to succeed undee the 117th Scction of the Constitu-
tion and that the Plaintiff being the true grandson of Lelea that is
the grandson of "Epelchame the legitimale san of Lelea he is the
rightful person to hold the Tof'a and tille.

In a case of this nature, where a claim is made against a Noble
on the grounds that he is descended from an illegitimate ancestor
two things must be proved absolutely to the satisfaction of the
Court.  First that the person whom it is claimed is descended from
an illegitimate is 5o descended from an illegitimate, and Secoadly
that the Claimant himsclf is legitimate anf is descended from a
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tiate this claim. Every witness examined on this point states that
they heard a woman named Mafi Kakau say that Toto was the
father of Siaki, but where Mafi Kakau got the information from
is not disclosed. Maf Kakau was a daughter of Paku, and had
her own particular side of the family to fight for, and for this
purpose 1 belicve she invented this falsehood. Old members of
the family never hcard of it until recently, members who knew
and saw Siaki both befarc going and returning from Samoa
and when they heard it took no notice of the rumour, in fact
some after hearing it never repeated it again, cvidently know-
ing the statement had no foundation and was not true. Siocle and
"Epelehame evidently did not believe it and ncver acted on the
same in fact took no notice of the rumour, but instead lived with
Siaki’s children as one family, even bringing up the present defend-
ant among them as onc of their own children.  The tale was taken
to the King and to Tungi and they took no notice of it but in
spite of it treated the family of Siaki as legitimate and as members
of the family of the Fakafanua. No one believed the rumout
started by this Mafi Kakau. Lven Paula Tu'uhctoka, who heard
the tale from his mother the same Mafi Kakau, stated in evidence
that "Siaki was the son of Lelca” There is no foundation for the
story told by Mafi Kakau, and is unproven and therefore false.

The second point mentioned by me, regarding the legitimacy
of 'Epelehame has not to my mind been proved to this Court. - It
is quite true that under certain conditions the Cvidence Act
states that the Court will presume legitimacy, but it ficst has to be
proved that the parties’ were marned in accordance with the
customs or Jaws of the Country, which in this casc means a coming
together of the parents in accordance with the customs of the time
then usually recognised as such a living together as the childsen
would be considered as legitimate. The witncsses were unable to
tell the Court what was the nature of the living together of Lelea
and Maftea, the mother of 'Epclchame. Some described it as
"AVE”. Not one witnessed described it by any cxpression used
at the time a5 known as a marriage according to custom at that
time. One witress tells us that he heard this Mafitea was a servant
taken from a family who arc looked upon as providing workers
to the Fakafanua family, and that while working in the house of
Lelea she misconducted herself and a child was born to lier, but
all the witnesses state that immediately after this Paku the brother
of Lelea stole Mafitca away, and lived with her, yet there was no
fuss made by Lelea. The general impeession to be arrived at
from the witnesses was that there had been no ceremony as was
usual when 4 marriage took place, and this is bornc out by the
actions of the brother seizing his brothec’s concubine and living
with her without any protest.” What would have happened under
these circumstances if Mafitea had becn properly married to Lelea
under the customs then prevailing > Would he have let his wife
go without a protest, I hardly think so. 1 had some doubt about
this and so I asked the Secretary to Her Majesty: if he had any






