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HEDSTROM LTD. v. 
HEDSTROM LTD. v. 

J. Nuku'alofa, 28th 

Supreme 10 Privy Council - Civil 
Appeal Stay Proceedings - The Supreme 

Right of 
1903 (Cap. 4) 

S. 69 - The Constiru· 55. 4, 5, 6 - The Magistrates' Act 1919 (Cap. 6) 
tion Clause 50. 

In these two cases judsment was giw:o for the Plaintiff at Vava'u on 
the 10th of. NO\'ember, 1954. On the 16th November, 1954 both the defend· 
ants filed notices of appeat to the Privy Council. 

Subsequently to filing the notices of appeal the plaintiff applied for 
and was granted warrants of execution against both the defendants. Coun· 
sel for the defendants t.hen applied for and was rule 
nisi [or restrain the execution the 
ground the Privy Council acted 

The present 
HELD 
~tay of 

to make the rule absolute. 
appeaL to the Pri'} Council 

Kioa the applicants (Defendants) 

Vete appeared for the Respondents (Plaintiffs). 

:J.S a 

HUNTER J.. This is an application to continue an injunc­
tion staying proceedings until the hearing and disposal of an appeal 
to the Pri,,}, Council in each of these cases. 

Judgment for the Plaintiff in each CJse was giyen by the Conrt 
at Vava'u on 10/11/54. 

The 
counciL 
applied 
judgments 

each case filed notice 
appeal had been 

issued warrants of 
satisfied. 

restraining 
had been ~duJy lodged. 

these warrants, but 
counsel applied ex 

of the warrants on 

1 granted the exparte injunctions with a direction that the 
Cou rt shoul d be mo\'ed at the earliest possible moment after the 
return of the Co~nsel for th~ D~fendants from Ha'apai where he 
~'as th~n proceedIng at the dIrectIOn of the Queen, to continue the 
InjunctIOns and that the Plaintiff should be given notice. 

the counsel for the 
submitted that the injunct 

appeal to the Privy Council 
the judgment are autornatical 

he referred to 

Plaintiffs (the Respondents to this application) 
submitted that the injunction must be dissol\'ed because (1) There 
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'ud ed in the Supreme Court ir shall be l<twiul to appeal to the 
~ri~' Council to re-judge the same, and s~ch shall. be the. final 
Cou;t. But it shall not be bwful for the Pn."y ~ounct! to re Judge 
any criminal case; only civil C3.ses and the. like. . 

. This clearly pro\'ides for an appeal, In the ordlOar): a~cepte? 
sense of the term, from a decision of the Supreme Court 10 Its C!vt! 

jurisdiction. 
1885 and 1888 the 

and re-enacted 
that the Privy 

was amended 
practically indentical 

re·judge being and 
terms; 
retain···d. 

the 1891 Edition 
where first 
is retained 
the Laws, 

of 
the Constitution 
\vord "re-judgc" 

where next used :wd 
as published in t 

regarding appeals being 
In 

exactly the same now as it the provision 
waS in 1891. 

The alteration from .. re-judge" to ., re-he;l[" ;"tnd "re-try" does 
not in my opinion affect the nature oi the proceedings before the 
Privy Council which \';{:fC :tlways intended to be an appeal in the 
true sense. 

1 think weight is lent to this view by the :t1ter:ttion nude in 
1885 to Clause 91, since repealed. 

The Clame fC:3.d " should the Supreme Court be held and tht 
in :my else them such deci-

And it shall to grant a new 
was a trial for crime I with the 25th 

should it be a cause dispute about any 
shall be lawiul to a Privy Council in 

the 54th Cbuse.' amended to read as 
the Supreme COil the three judges 

any case or any t""o decision shall be 
final. in the case of a dispute about any inheritance or olher 
civil cases (sic.) it shall be lawful to appeal to the Pri\'}' Council 
in accordance with the 54th Clause." 
The intention of the amendment was e\'idently to make it clear 
that an appeal lay to the Privy Council in any civil Glse. 

The history of Clause 54 of the Constitution (now Clause 50) 
leads me to the conclusion that it was, and has been right up to 
the present time, the intention of the framers of the Constitution 

should lie to the f rom any decision 
Court in its civil that therefor any 
10 Section 5 of limiting this right of 

unconstitutional IIowever I do not 
5 means anything stated in the first 

"An appeal shall lie." reference to a Petition 
of machinery for appeal before the 

and the words "but lawful for the Sup· 
reme Court to rehear ci\'il cases" can only mean that the Pri\'}, 
Council can, if it see fit, send a case back to the Supreme Court for 
rctri~l. 

ad • 
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.These words a~e ob"iously taken from Cap. 4 of the 1891 Code, 
SectIon .1?1 of which provides: "There shall be no appeal from 
~ny deCls~on o~ the S,:~reme Court except by petition to the King 
I~ Council which petItIOn shall be presented Premier. In 
civil on the. advice of his order the case 
to another Justice cases the 

Or the whole of 

me:mt that the Privy 
but could only send 
was invalid as bein,g 

matter for consideration notice of 
appeal to the Privy Council StlyS proceedings until the appeal is 
disposed of. 

I have been able to find nothing in the Tongan laws dealing 
with this question. 

Section 69 of Cap, 6, referred to by Counsel for the applicants 
certainly stlyS proceedings on an appeal from the Magistrate to 
the Supreme Court but I can not agree with his submission that 
Section 6 of Cap. 4 applies this provision to an appell from the 
Supreme Court to the Privy Council; all this section does is to in--

Court with all the Magistrate's 
referred to in Section not a power 

It is l stay autom:ttically, 
Magistrate's "iew. 

dealt with in Englaud 
expressly states th;lt an 

un less the Court, 

Order 53 
operate as 
Appeal so 

My view is that there is nothing in the law here to provide 
that an appeal to the Privy Council acts :is a stay of proceedings, 
lnd even had I the power (which I do not think I have) to oreer 
a st:ty I doubt whether I should do so in the present cases which 
appear to me to be entirely without merit. 

I find (1) that an appeal does lie to the Privy Council from 
a decision of the Supreme Court in its ci\'il jurisdiction and (2) 
the institution of such an :tppe:d does not act as a stay of proceed. 
ings. 

at 
site 
decided. 

two 
dissolved 

this matter of an 
because I believe some 

as far -as I know it 

Court is that the 
the execution of 

appliCltions assessed 
be paid by the respective lpplicants 
1nd :ldded to the judgment debt, 

in these 

e:!Ch case to 
actions) 


