"LEONE ‘ETU v. NUKU' (Noble). -

(Land Court. Hunter J. ‘Etoni Tonga, Assessor. Nuku'alofa,

. 20th December, 1957, 20th January, 1958).
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Pousima and Tu'akoi appeared for the plaintiif.
Finau and Kioa appecared for the defendant.

C.AV.

HUNTER J.: This is a claim by Leone "Etu to the title and
cstates of Nuku. Councel for the defendant took two preliminary
objections : (i) that claim was barred by Section 147 of the Land
Act in as much as more than ten-yecats had clapsed from the time
at ‘which the right to bring this action arosc; and (ii) that the-
Court had no jurisdiction, as the disposal of titles is a matter solely
for Her Majesty.

It was agreed between. the parties that these preliminary ob-
jections should. be dispased of before calling cvidence and this
course was adopted.

Although submission (11) was raised it was' not seriously
ptessed and in my view thete is no substance in it. The Land
Court has dealt with many cases involving the titles of nobles and
its jurisdiction has never been questioned. Under Section 126 of
Chapter 45 the Court has jurisdiction ".................. (it) to hear
and determinc all disputes ... affecting any land...... and in parti-
culag all disputes claims and questions of title affecting any tofi'a
tax or town allotment or any interest therein.” The very title
under dispute in this case was the subject of the decision of this
Court in 1949, and the Court’s decision was confirmed by the Privy
Council (Sunia "Akaveka v. Nuku, No. 108/47).

With regard to the first objection, Counsel for the Plaintiff
submitted that Section 147 of Chapter 45 could not apply as if it
purported to affect the titles of nobles it was ultra vires and void
not bhaving been passed in conformity with Clause 67 of the Con-
stitution.  In my view Section 147 of Chapter 45 is not a law
(or part of a law) “relating to the Queen, ot the Royal family or
the titles or inheritances of the nobles” within the meaning of
Clause 67 of the Ceonstitution and that the provisions of that



Clause do 'not apply. Claims ‘against nobles’s -estates are just.as
much subject to the -ten years' limitation as claims against .the

holders of tax allotments.

Counsel for the Plaintiff {urther submitted that cven if Scc-
tion 147 docs apply to claims affecting the inheritances of nobles
it is not a bar to the Plaintiff in this casc as the defendant's title
s traced from an adopted son and it was only after the Constitu-
tion was amended by Act No. 15 of 1953 that the Plaintiff could
ain and that in his case time did not begin to run

accect hic
4 7 uatil the death of Sunia in 1056.

ander “e b

It wae admitted by the Plaintiff that if Scction 147 docs apply
to nobles and if the arendment to the constitution in 1953 cannot
be ~egarded as a starting point for the calculation of time in cascs
where “he cstate 1s traced through an adopted heir then his claim
is barred by Section 147 in other words the right of action in this
case did accruc more than ten years prior to the issue of the writ.

The 1953 Amendmcat adds the following words to Clause
107 of the Constitution : "Whereas by Tongan custom provision
has always been made that an adopted child might succeed to the
cstates and titles of his adoptive father now therefore it is decrecd
that upon the death of the holder of an estate or title who has
inherited such estate or title by virtue of his blood desceat from
such adopted child the estate and title shall revert to the descendant
by blood of the original holder of the estate and title in accordane
with the provisions of this clausc and should there be alive no
such descendant by blood the provisions of the next succeeding

clause shall apply.”

At first sight the submission of the Plaintiff that the result of
this amendment is that time only begins to tun against him on the
death of the holder of the title which happened next after the
passing of the amendment, is an attractive one, but on carcful
consideration I do not thiak it is sound.

Clause 20 of the Constitution provides "It shall not be lawful
to enact any retrospective laws in so facr as they may curtail or take
away or affect rights ot privileges existing at the time of the pass-
ing of such laws.” If the 1953 amendment is to be given the con-
struction suggested by the Plaintiff it is clear that it might affect
many existing rights or privileges. The Legislature could never
have intended to throw open to attack titles and tofi'a’s which

have been held in the same posscssion for many years.

In my view the cffect of this amendment is this : If after the
27th January, 1954 (the date on which the amendment came into
force) an estate passes to an adopted child then on the death of a

erson who has inberited through such adopted child the estate
will revert to the decendant by blood of the original holder. In
other words the right of the “adoptive line” (if 1 may use such an
cxpression) to hold the estate is limited to two generations. 1f



this is not so then an estate which had becn in a family for very
many years could be attacked if say a hundred years ago an adopted
son had inhcrited. /This is in direct conflict with Clause 20 of
the Constitution, which makes any law invalid if it takes away any
right existing at the time the law is passcd.

It follows (rom this that Section 147 of Chapter 45 is 1 bar

to the Plaintiff’s action in this c:s¢ and ther ore 1 muast d. s
the claim.  Verdict for the Dofend ...

EDITOR'S NOTE: The * "atiff uppealed.  The Yooy Council (-
st CJ.) dismived the appea’ on . Deombee, e ooee Vage 0





