SJONE MALAMALA (Appellant) v. SIONE HALATIT
MALAMALA AND DEPUTY MINISTER OF LANDS,
HA'APAI (Respondents).

‘this is en a 1l from the judgment of Hamlyn MHarris A.J. sitting n
Q- enmei. T2 1 aa lourtt Licld that the heic's right to an allotment can be
¢ acd by the idow 1ailing to make a claim within twelve months from
the dhath o . hushand. The Privy Council (Hammett C.J.) said that
aahnugh thi is an undesira’ste practice it is 2 legal one.

O he tath December, 195¢ the Privy Council delivered the
(0 whae judgmznt

The Flainu‘t's claim in the Land Court was for the Tax Allot-
v nt of “F:l:nise’” and the Town Allotment of “Feletoa” as Crown
Land in o« ai, Ha'apai. It was dismissed on 9th October, 1957.
He now appeals on the ground that although hc was the Heir to
the last registered holder of thesc Allotments, he lost his right to
them by the deliberate faiturc of the sccond widow of the last re-
pistered holder to claim them within 12 months of the death of
the last holder at which time he was an infant, and the allotments
have now been granted to the widow's son.

The facts arc not in dispute and arc as follows.

Sione Malamala 1 the last registered holder of these allotments
married twice. By his first wile he had a son Tevita who pre-
deccased him. The Plaintiff is the son of Tevita. After the
death of Sione Malamala I's first wife, he married Sulu by whom he
had another son, who is the Defendant.  When Sione Malamala 1
died in 1951, his heir was the Plaintiff, who was then aged 13
years, but Sulu was entitled to succeed to these Allotments by vir-
tuc of her rights as the widow.

Sulu did not claim the allotments within twelve months of the
death of Sione Malamala T as rcquired by Section 81 of the Land
Act and the land reverted to the Crown.

The son of Sulu, the Defendant, then applied for the allot-
ments and they were granted to him.

The Plaintiff considers he has a better right to the allotments
than Sulu's son because the Plaintiff is the heir of the last regis-

tered holder.

In our opinion the Deputy Minister of Lands did not make
the grant to the Defendant on any wrong principle and the Land
Court was correct in dismissing this claim. Whilst it is unfortu-
nate for the Plaintiff that Sulu’s son now has obtained these allot-
ments, we feel it should be remembered that if Sulu had applicd
for them it might have becen many years before the Plaintiff would
have becn entitled to possession of them as the heir to Sionc Mala-
mala 1. Nevertheless we arc of the opinion that in the absence
of any regulations under Section 82 of the Land Act to cover



such cases, the widow by a second marria
holder of an ay

otment can undoubtedly defeat the interests of a

minor who is the heir in such circumstances by failing to apply
"‘ hersell within 12 months of the last holder's dcath.
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