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ME FOLAU v. TEVITA FOLAU.

This is an appeal from a decision of the Supren-- Court (Hunter .
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The judgment of the Supreme Court i the roce o iy et very
clear.  The Jearned trral Judge has minuted it to the el « that he
doubts the accucacy of the Court Reporter's record and adds, "It s
impossible for me NOW to remember exactly what 1 Jjd say but |

cel quite certain the above g not accurate”, ¢ appears that it i

not the actual decision of which (he Judge doubts the accuracy
of the record but the reasons far that decision.

Whilst appreciating the difhiculties of the Judge we would
like him in future to make a sufficient note himself of the reasons
for his decision to ensure it is made clear to us why it is that he
fcaches the conclusions he does reach. The risk of the errors in
the Court Reporter's record vitiating the whole trial will thus be

dispute and so we do not fcel it necessary to send the case back
for retrial.

The partics were husband and wife. In about 1943 they
agreed to put in separate tenders for the Purchase of the leaschold
property in dispute. A¢ that time there wege buildings on the land
but they have since been added to. The tender of the wife —
the Appellant Was accepted but of the purchase price of £355

only £55 was put up by the Appellant and the balance of £30¢ was
contributed by the Respondent.

Later the Parties wished to raise a loan on the secusity of the
Property to provide Mmoney for the education overseas of one of
their children. For reasons, which are not clear to us, for this
Purpose the Property was transferred to the name of the husband
who raised the loan. Thijs Money was spent ag agreed and has

since been repaid but the Property has stil} remained in the name
of the husband.

Unhappy domestic differences arose between the parties, who
are now divorced and the wife has now claimed the return to her

of the Propertty which was originally purchased by her iq her own
name with funds provided by them Jointly.
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It would appear from the judgment that the lecarned Judge

was of the opinion that this was joint property i.e. when it was in
the name of the wife she held it on behall of them both and when

it vas laler transferred to the name of the husband he likewisce
it s tre tee for th .n both., On the facts we have no hesi-

oy a ving with v ordusion reached by the Court below.

A\ Uo7 cvaat e coune aad whoogtowas that e the

e toooae T wa disi e which 1n el mwroans
Choe P vas beld to b ong sol oy to the husband.

I v w the boachicial interest in this property was owncd

‘onitly Ly tne Appellarc and the Respondent, in propartion te the
arte nts contributed by cach of them towacds the original pur.
chase price whicl for practical purposes we are satisficd were
" The appellant one seventh™ and "The Rcspun([unr six scvenths™,

In these circamstances the judgment of the Court below iy sel
aside. We declare that the Defendant-Respondent holds the pro
perty in dispute on trust tor himself and the Appellant on u NI

too onc share basts.

Now that the rights of the parties have been finally ascertained
we have no doubt that, with the aid of their lawyers, they will be
able to arrive at a faic basis for settling a division of the property.
We do however reseeve them liberty to apply to the Court for
further directions in casc they arc unable to scttle the matter.  In
that event we feel we should make it quite clear that we may con-
sider it necessary to order that the whole property be sold and that
the proceeds of sale be distributed to the parties in the proportions
we have indicated. Since the Appellant has succeeded in her
appeal in part only we shall assess the cost of the Appellant in
this Court and the Court below at £35/0/0.






