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The facts, which are not in dispute, are as fullows -

The original holder of these twy allotmenty was Payla TFuko!
On his death he [

Malakaj Pua, sometime before 1907. On the death of Malakaj
Pua, his widow ‘Utyyaj became (he holder.

Paula Fukg had three sons, Satekj Palatea, "Aliki and Faiva,

On the death of ‘Utuvaji, Satekj Palatea the cldest son of
Paula Fuko, became the holder, He died in about 1940, a widower
having had ng children,

Aliki’s son, the present Appellant, applied to the Deputy Minister
of Lands for these allotments, This application was tefused, 1t
is agreed that a¢ that time, bot, ‘Aliki and hijs Son each had thej,
OWn tax and towp allotments.

In 1946 "Ajjk; died. Hjs Son, the present Appellant, then
claimed §p the Land Court these allotments 45 the heir of ‘Aliki.

under Sectjon 76 (v) of the Land Act the Plaintiff was , parently
catitled to succeed to these aHotmcnts, he was preducfed from
doing so because both he and hjs father " Alik; cach bhad, at the

time, their owp tax and town allotments, under the Provisions of
Section 78 which read 3 follows :—_



“gave and except a son or gmndson of the deceased holder no
erson who already holds a tax or town allotment shall be per-
mitted to succecd as heir to another allotment of the same kind as
the allotment he alceady holds or to choosc between an allotment
already held by him and onc to which he becomes entitied as

heirt :

Lt i 1alvays thae where a son or a grandson becomes entitled
., ar . d w o an al' et of his deceased father or grandfathcr
coy ey e ; an «llotment of the same kind it shall be law-
u. or  chsonut grand.ion to clect between the allotment already
. "4, him and that of his deceased father or gmndfﬂthcr."

The Appcllant now appeals on two ground which appear to
be as follows :—

Cirstly : That the Land Court was wreng in law in holding that
the Appellant was not entitled 1o succced under Section
76 (V) of the Land Act (Cap. 45)

Sccondly @ That the Land Court should have held that the pro-

visions of Section 78 a plicd to land first registered after

23cd August, 1927 an that as far as land previously rc-
gistered it was ultra vires by virtue of Section 20 of the
Constitution and that Section 569 of the 1903 Edition
of the Laws of Tonga still continued to apply to that
Land.

There are no merits in the first ground of appeal since the
Land Court did hold that under the provisions of Section 76 (V)
of the Land Act, taken alone, the Appellant was entitled to succeed
to these allotments.

As far as the sccond ground of appeal is concerned it is clear
that Section 569 of the 1903 Edition of the Laws of Tonga is to
the same cffect as Section 76 of the Land Act (Cap. 45) in the
1947 Revised Edition of the Laws of Tonga. It is however ap-
parent that there is a matetial difference between the present Sec-
tion 78 of the Land Act (which is sct out earlier in this judgment)
and Section 572 of the 1903 Edition of the Laws which reads as
follows :

“Should any holder of a tax allotment die leaving no widow
and his beir already hold a tax allotment the heir shall choose
whether he will continue to hold his existing tax allotment or
rake his father's tax allotment and whichever tax allotment he shall
not choose shall revert to the Crown ot to the Noble in whose
hereditary land it is included for no person may hold two tax
allotments.  (Compare Section 567)".

The effect of the difference is that whereas under the 1903
Laws — which continued in force until the Land Act of 1927 —
any heir to an allotment had the right to elect whether to keep the
allotments alrcady held by him or to take those of the deccased



person of whom he ‘was’ the heir, under the Land Act 1927 (now
Cap. 45) Section 78 that right of elcction g restricted to those
heirs who were sons or grandsons of the deceased holder.

It i the wonteation of the Appellant that since th: orf rifial
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and was nat therefore ultra vire; the Constitution.
Section 9 of the Law Consolidation Act 1939 reads as follows:

“LFrom and after the date of sucl proclamation (13¢h August,
1957 — sce Gazette Supplement 1957 5y Page 3) the Consolidated
Edition shall be deemed to be and shall be without any qucstion
whatsocver in all Court of Justice and for 4 other purposes what.
soever the sole and only book of laws of the Kingdom up to the
date of publication (1st January, 1948 see Act No. 20 of 1957)".

-From this it follows that it is not now possible to pray in
aid, as was attempted in this casc, the provisions of Section 572
of the 1903 Edition of the Laws of Tonga in support of a claim
to'an allotment: '

The Appellant had no right, not claiming to be the son or
grandson of the previous holder of these allotments, tq elect
whether to take those of hjs deceased uncle instead of those allot-
ments he held at the date of his uncle’s death.

The appeal must therefore be dismissed.





