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Adoption - illegitimate children - character oj adoptive jather - share oj caring by 
father 

Illegitimate children - adoption - character oj adoptive father - share of caring by 
father. 

Theapplicants applied toadopt six children of the female applicant, all born illegitimately. 
The male applicant lived in New Zealand. The New Zealand Department of Social 
Welfare, in a report, declined to recommend adoption on the basis of the character of the 
male applicant In addition the male applicant had never played any part in caring for the 

children. 

Held:-

1. The adoptions should be allowed. 

2. The case had exceptional features which made orders appropriate 

notwithstanding the reservations expressed. 

3. Normally a period of caring for the children wOulc be necessary before the 

Court would be 1n a position to make a proper judgment whether or not an 

adoption order was in the best interests of the children. 

Counsel for Applicants 

Counsel for Guardian-ad-litem (for children) 

Mr Edwards & Mrs Vaihu 

Solicitor General 
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In re W. and F. 

Judgment 

The female applicant L. W. between 1974 and 1986, and while unwed, gave birth 

in the Kingdom of Tonga to six illegitimate children. Three separate fathers were 
in·tolved. Mr W. was not one of them. Mrs W cared for all her children until she left in 

about lvfarch 1990 for ,'.Jew Zealand of which country she is now a permanent resident 

She married M. W. in New Zealand on 21st March 1991. Both of them have now applied 

to adopt Mrs W's illegitimate children with a view to setting up home with them in New 

Zealand, Since March 1990 the children have remained in Tonga under the care of a 

relative. 

I have heard the evidence ofMr and Mrs W. and also considered the Report prepared 

for the Guardian ad Litem by Miss Aleamotu'a, and on that basis was well satisfied that 

the proposed adoption would be in the btst interests of the children. In the past Mrs W 

has proved herself to bea good and caring mother, often underverydifficultcircumstances, 

and I have every confidence that she will remain so in the future. The children's present 

circumstances are '·~' holly unsatisfactory. All six of them Ii 'Ie in their maternal uncle's 

three-bedroom home at Lapaha, together with eight of his nine children, and his broth~r; 

another relative and his children are semi-permanent residents there, T he children miss 
their mother and she them. They v,'ish to be re-united with he r. This is also her wist-.. 

Because of her intervening marriage to a )Jew Zealand citizen she wishes the chi Idren to 

join her there but this they cannot do until an Adoption Order has been made. If she had 

to leav.e New Zealand to return to her children in Tonga, her husband would probably not 

accompany her. He has well paid employment in New Zealand and has no guarantee of 
similar remunerative work in Tonga. He was unwilling to leave New Zealand, The W's 

marriage is a happy and stable one, all the more so since the birth of their son M. on 30th 

March 1992. The children in Tonga are assured of a warm '.'ielcome and a happy life with 
their new family in New Zealand, At the moment the W's do not have adequate 

accommodation for their children but have promised to obtain rented accommodation of 

adequate size as an interim measure and thereafter to apply for sui table state housing, 

The difficulty in this case has been Mr W. The Department of Social Welfare by 

Report dated 10th November 1992 declined to recommend that an Adoption Order be 

granted, I well understand theil reservations and appreciate their assistance in producing 

for the Court a very informative and well reasoned report. Despite the cost involved both 
Mr and Mrs W. attended the Adoption Hearing at Nuku'alofa in person, accompanied by 

Counsel. Mr. W spoke frankly about his criminal past and his former addiction to 

alcoholic li4UOr. His candour was necessary, for without it this application would 
certainly have failed . 

As it is I am satisfied that drink no longer features in Mr W's life and that neither 

his wife nor Mrs W's children are in any danger of physical harm at the hands of Mr W. 

He genuinely wants to do his best by Mrs W's children whom he has now met and 

although his intellectual appreciation of the problems of adopting a 'ready made" family 
is modest, l do believe that at a practical level he will act as a supp;:.rlive parent. In any 

event he is now married to the children's mother who satisfied me that she had a proper 
appreciation of her children's needs and how to cope therewith. 



In re W. and F. 3 

A furthe r problem in this case has been that Mr W. has so far taken no part in caring 
for any I)f Mrs W's children. Normally such a period of care is necessary before the Court 
is in a posi tion to make a proper judgment as to whether or not an adoption order is in the 

best interes ts of the children. Although no period is specifi ed in the Maintenance of 

Ill egitimate Children Act (cap.30) or Practice Note 03/92 on Adoption Applications, it is 
unlikely that the Court will be able to make a decision unti l both prospective adoptive 

parents have cared for the child orchildren to beadopled fora continuous period ofseveral 

months : mandatory periods of between six and twelve months are not uncommon in other 

100 Commonwealth jurisdictions. In Tonga the Supreme Court has a welcome discretion. Six 

months is probably an adequate period gi ven the closeness of Tonga Society although 

shorter periods may be appropriate if justification exists for curtailing the period to !'ess 

than six months. This case however is wholly exceptional and I am persuaded that it is 
not adverse 10 the interests of the chi ldren to grant the adoption now saught notwithstanding 
that Mr W has never had any of the childr~n in his care for any length of time. 




