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Moala & ors V Minister of Police (No.2) 

Supreme COllr! , NUKU',iI()f:l 
Lel>.;i s J 
C9:~~, 104.~& 1040<)(, 

4 & 7 October 199(' 

HaLJerlS corpus - CO/llempl of Parliament- close oj Parliame/l{ 
ConsrirlllJon - habeas corpus - contempt oj Parliament 
Parliamenl- commillaijor contempl- close oj - habeas corpus 

This was the second application for habeas corpus by the two journalists Moala and 
'Akau'oln and the first by a parliamentarian, Pohiva (although he applied for judicial 
reviell' which the Court held \Vas inappropriate and !rcated as an application for habeas 
corpus). 

Held: 
1. 

" L. 

3. 

The claim that the detention was unlawful and unjustifiable was a repeat of the 
previous application, and failed. 
A new ground was argued - that Parliament having closed (on3 October 1996) 
they should now be relea sed. 
The Order of the Assemhly was clear and unambiguous they were not to be 
released until after the expiration of30days orotherwise ordered by Parliament 
for a shorter time. 

-t Parliament must be presumed to mean what it says. The (Jrder does not say 
that if Parlia ment ends (in anyway) then the applicants should be released. The 
Parliament had expressed its will in specific tenns and the court may not 
interfere. 

S. ;\ II 3 applications were declined, 

Cases considered Stockdale v Hansard (1839) 9 Ad & E 114 
R v Richards expo Fitzpatrick & Browne (1955) 92 CLR 157 

Counsel for applic,,~ts Mrs Taufaeteau 
Hon. Minister of Potice in person 
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Judgment 
These are three applications for writs of habeas corpus Two al ' plications, those or 

'Akau'ola and Moala are second and subsequent applications to earlier applications for the 
issue of a writ of habeas corpus which were denied. 

The third application is that of one 'A kilisi Pohiva. Putting it shortly, his application 
is by hand-written letter couched inlay-language and not inlhe form prescrihcd hy I~ . sr 

0.28. The application of lvlr. Pohiva IS for "Judicial relic\\' of the illlfll·isolllllcnt pellillt) 
awarded against me by the assembly" and ",\ Court Order Terminating the 
Imprionment Penalty'. 

Me Pohiva makes an allegation that he ought not bc held in custody since the 
Legislative Assembly which imposed the committal to pri son order "is alread y closed". 

I hold that this court is not bound by matters of rorm in these circumstances. The 
authority holding all three men at the direction of the Speaker of the House, is the HClil 

the MinisterofPolice and Prisons, W.C EdwardsdoingsLlat the direction of the chairman 
of the Legislative Assembly to Tonga. 

The Hon. the Minister undertook to appear in person, to make submissions and to 
produce all three men from prison in order that they may be heard. So it was. 

Having read the application of 'vfr. Pohiva and having hear his submissions I 
conclude that he has taken a course not open to him in choosingjudicial review. RS.C 
Order 27 makes no provision for such an application to be made against the Legislative 
Assembly in the context of this application or at all. 

Next, I treat his application for release, or, as he puts it "A Court Order terminating 
the imprisonment penalty" as simply an application for a wril of Habeas Corpus - the only 
recourse open to him at law. 

I tum to the applications of Messrs 'Akau'ola and Moala. Each man advarices two 
grounds in this his second application for the iSSue of a writ:-

(i) That their detention in unlawful and unjustifiable . This ground appears to 
repeat their application to this court for a writ on 25 September AccordinglY, 
as on that occasion, their application fails. 

(ii) Since the parliament which committed them to prison is no longer is session, 
they should be freed. This second ground requires further consideration. 

The decision of His Majesty in Council of 27 September 1996 is as follows:­
'The 1996 session of the Tonga Legislative Assembly is to be officiall y closed 
by His Majesty on Thursday 3rd October 1996". 

Judicial notice may be and is taken of the fact of the closing of the session. 
By letter dated 29 September 1996 the chairman of the Legislative Assembly wrote 

to the Minister of Police, the respondent to this application, stating. 
'To the Minister of Police 
Nuku'a1ofa 

The Legislative Assembly Ordered ot imprison:-

1. 'Eakalafi Moala 
2. Filokalafi 'Akau'ola 

90 3. 'Akilisi Pohiva 
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for30 days comme ncing 5 o'clock on the afternoon of 19 September J 996 by virtue 
of the power vested in the Legislative A ssembly by clause 7() of the Constitution and 
the judgment of the House on this da~ regarding their illll' l isonment. 
They are not to be released until after the expiration of30 days or otherwise ordered 
by Parliament for a shorter time. 
I ask to im media tely gi vc effec t to thi ,. Order 

ClI.-\lRtvl .\ " ClI ·II [[ I H i [S L YI"[\' r~ . \ S S[\[ [11 . \. 
Thus Ihe argu menl lU ll lo y the three Clflpli .. :I:lh is Ikllll1e) (" :I'll1, )II:\\lfull) he held 

by the 'vlinister or indeed an yone, once Parliament ceases to be in session. They argue 
that since Parli ame nt is 11 0 10ll ger ill scssionlhey must be immediately released. 

The \ !illister submits ill answcr 10 Ihe Ihre e appli cations Ihal Ihe ordcr of th e 
Legi s[ative .\sscmb[ ) is 11 01 imlclefi l1 l1late but cic:lr :lnd UI1:lmbiSllou, . [I is indeed cleal 
and unambiguous. It cOllc ludes \\'ill1 the aumollilioll . 

. They are not to he rele ascd until artn Ihe expiration or]() uays or oth erlV ise 
orde red by Parliament for a shorter time" . 
Parliament must be presumed to mean precisely what it says. What the speaker's 

di recti on doe s not say is - if Pari iament be brought to an " nd by dissolution. by proroga tion 
or by, ( :1 S happened here), th e dee i sion of His \ b jes l) in , .·ouncil to offi ci;] [Iy cl ose it. th e 11 
the three appl ican ts shall be released. 

In England the I [ouse of Commons appc:JI"s 110 longer to hale power to detain 
offenders in prison beyond the period of a session. 

"The privilege of committing for contempt is inherent in every deliberative 
bod y invested with authority by the constitution. Rut, however Oagrant the 
contempt, the Ilouse of Commons can only commit till the close of the existing 
session. Their privilege to commit is not better known than this limitation of 
it. T hough the party should deserve the severest penalties, yet, his offence 
being committed the day before a prorogation, if the House ordered his 
i mpri sonment for hut a week, every court in Westmini ster hall and every judge 
of all the courts would be bounu to ui scharge him by habeas corpus" 

Stockdale v Ha nsard (1839) 9 AD & E 114 per Lord Denman C] 
The most recent practice had been for the Commons to commit during its pleasure 

until the offender had expres sed contrition for hi~ offence or the house was satisfied on 
motion that it was proper to release him. 

In B...~ .. Rjchards Ex ~Fitzpatrick and Browne (1955) 92 C.LR. 157 the 
A ustralian House of Represe ntatives (which has the same privileges as the House of 

130 Commons), imprisoned two men for a specified period, the house directing that they be 
"Kept in custody unti l I O. 9.55 or until earlier prorogation or dissolution unless this house 
should sooner order his (sic) discharge". 

In this case th\! Legislati'.'e Assembly has expressed its will in specific terms. The 
direction of the speaker makes no mention of prorogati()n or of dissolution. It is specific. 

In my opinion the di rection here given to the MinisterofPolice is unambiguous and 
legitimate as a command of the Parliamenl It is that the three men shall be imprisoned 
for thirty days commencing 5.00 pm in the aftemr.on of j9 September 1996 ...... and that 
they are not to be released until after the eJlpiration of thirty days "or otherwise ordered 

140 by Parliament for a shorter time'. There is no Order of Parliament is existence which 
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shortens the time of the duration of the sentences. 
I conclude that this court may not interfere with this direction and Order of the 

Legislative Assembly. I find that the Orderis neitllerunlawful nor in any technical sense 
unjustifiable concerning the commital of these two men. 

As to the prisoner 'Akilisi Pohiva. he makes no complaint o(the unlawfulness of his 
committal to prison nor the duration of it He says nothing of those matters. He argues 
that the 1996 Legislative Assembly session having o fficial ly closed. he should be freed. 
There may have been merit in Mr. Pohiva's argument that since the Order of PMliamenl 
contemplates that Parliament may decide to order a shorter ti (llC. that event ill now an 
impossibility. A t the time at which Parliament rose. Parliament macJepo order of release 
and must be taken to have intended 110 release otherwi se it would have said so. 

I am. for the reasons given una ble to meet the reque,( for re lease. ,\11 three 
applications for habeas corpus are denied. 


