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Medical practitioner - registration - delay - damages - statutory duties
Constitution - retrospective legislation - new Act

Statutory interpretation - rules at common law

Damages - exemplary - failure of statutory duty

The plaintiff sued the defendants for damages (general and exemplary) for breach of their
statutory duties relating to the registration of the plaintiff as a medical practitioner. She
had qualified in medicine in Germany in 1980 and had been duly licensed to practice. She
did a post-graduate degree graduating in 1583. In 1986 she bought a medical practice in
Tonga, having earlier in 1986 been registered as a medical practitioner in the United
Kingdom. She was granted "temporary” registration in Tonga and in 1950 "full”
registration "limited” toa term of 3 years. In 1991 the Kingdom passed intoJaw the Health
Practitioners Registration Act 1991, inter alia creating the first defendant and a new
regime for registration of health practitioners including medical practitioners. The Act
came into force on 1 July 1993. The plaintiff applied for registration under it, in April
1994 at the first time the first defendant had prepared forms and procedures and sought
registration. Her application was not dealt with however until June 1995 when it was
granted by the first defendant but only after issue of proceedings by the plaintiff in the
Supreme Court after threats to her by the first defendant to, inter alia, close down her
practice and to prosecute her for practising medicine whilst unregistered.

Held:
1. The plaintiff was duly registered in the Kingdom from 1 May 1987. Such

registration could not be, as a matterof law, subject toany conditions (whether
"temporary” or in terms of a period of years). The Director of Health, under
the then in force Medical Registration Act, had a duty to keepand maintain the
register of practitioners. The plaintiff's name was entered in the register.

For 6 1/2 years up until the coming into force of the 1991 Act the plaintiff had
practised medicine in Torga as an approved and registered duly qualified
medical practitioner. The Tonga Government Gazette of July 1992 in
publishing the list of persons registered under the old Act which included the
plaintiff in the list of persons regisicred to practise as medical practitioners and
made mention of her as beinz "MD (Germany)' was official confirmation of
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her registration and qualifications.
In February 1993 the then acting Director of Health issued the plaintiff a
certificate advising inter alia, of her registration and that she was a medical
practitioner of good standing. That certificate under .5 of the old Act was
presumptive proof of both her registration and her qualification as a medical
practitioner.
Under the new Act the first defendant can and should conduct a hearing or
enquiry in exercise of its duties under the new Act (such as consideration of
applications for registration).
Reservations were expressed (obiter) as to whether the membership of the first
defendant complied with the Act. .
If, as argued for the defendants, the new Act effected a complete repeal of the
old Act then there would have been an unfortunate and lengthy interregnum
when there would be no registered health practitioners of any sort able to
lawfully practise in Tonga. A matter patently absurd and potentially harmful.
If the position was as argued for the defendants, there was no discretion in the
first defendant to allow people to continue to practice until procedures could
be put in place.
The plaintiff's application (for registration under the new Act) was met with
extraordinary actions, shifting reasons, procrastination and delays on the past
of the first defendant; these actions (or sometimes lack of action) being
difficult if not impossible to understand.
The application of the plaintiff objectively, contained an amplitude of evidence
asto herqualifications, priorregistrations and professional experience,as well
as her good character and professional competence.
The first defendant dealt with the application for registration of government
staff differently to those of non-government practitioners (such as the
plaintiff) yet the Act did not allow such a distinction.
The members of the first defendant had a'duty to look at, and decide on, the
merits of each individual's application.
The first defendant deferred making a decision on the plaintiff's application
but without telling her of that or of the reasons forit, and during that deferral
period the plaintiff's cheque for her registration fee and her annual practising
certificate (which could only be issued if she were registered) was banked by
the Ministry of Health (part of the second defendant).
A't no s{age did the first defendant suggest that the plaintiff should come and
glve.erd_ence before it to attempt to clear up any unresolved questions or
amblgu.mes. Given the duties and powers of the first defendant a hearing
bergr‘f: it was required at some stages. Nor did the first defendant make a
:;;;s;lon to refuse to admit the plaintiff to the register, from which she could
The ﬁrst defendant omitted the plaintiff's name from a list of qualified doctors
published, in the Govemment Gazette and in the Tonga Chronicle, in July
1554; apd _republished in 2 newspapers in December 1594, '
Ir;)piﬁgzgﬁ?::;r;%sm?ﬁ; some 9 months to obtain registration, decided
in Canada, her husband's country of nationality.




Schafer-Macdonald v Health Practitioners Registration 71
Council & Kingdom of Tonga

110

140

180

16.

17.

18.

19.

20.

21

22

Many of the exhibits in the control of the first defendant, were only lamely and
falteringly produced at trial. They showed that there had been much delay,
procrastination and dissemblance by the first defendant and, even when it
announced it "no longer doubts the authenicity of the document submitted so
far" after some 11 months - still registration did not proceed; but instead
decisions made to refuse to accept the plaintiff's prescriptions and to refer the
matter to the Police.

Proceedings were issued in May 1995 seeking, inter alia, prerogative orders
confirming her registration, directing the issue of a practising certificate and
prohibiting prosecution. In June 1995 the first defendant approved her
registration and issued a current practising certificate.

The first defendant was and is not a separate legal entity. Financial and other
responsibility for it rests with the Ministry of Health and, through the Minister,
the second defendant.

The plaintiff, having given medical advice previously for a member of the
judge's family, the judge enunciated the test of bias-would a reasonable, an
objective, observer think it likely or probable the judge would favour the
plaintiff unfairly at the expense of other parties? A suspicion of bias
reasonably and not fancifully entertained by reasonable minds. The test of
bias is whether there is reasonable suspicion of bias looked at from the
objective stand point of a responsible person and not from the subjective
standpoint of an aggrieved party. Those tests were not met here and a court
should not desist from hearing a case because a party or somebody wrongly
and irrationally suspects bias.

Even if the plaintiff had to re-apply for registration under the new Act, the
treatment of her application and of her was not only quite extraordinary and
unreasonable but was in many respects disgraceful.

The actions of the first defendant were reviewable and were wrong in fact and
in law. The first defendant had not only stepped outside the limits of its
statutory authority from time to time but also at other times acted without
authority. Itacted unfairly and unreasonably towards the plaintiff; it failed to
performiits statutory duties; having functionsrequiring ittoact judicially (both
in the Act and in accordance with the rules of natural justice) it failed to do so;
it acted capriciously and in bad faith, without regard to relevant consideration
as well as bringing into consideration irrelevant considerations.

In addition given the results which would otherwise occur .15 (a) and (b)
Interpretation Act had effect i.e the new Act did not affect the plaintiff's
existing registration nor the entry of her name in the register and so she was
and remained a duly registered medical practitioner; and she retained her right
to practice acquired under the old Act.

As to cl 20 of the Constitution (as to retrospative laws) if that provision was
put alongside and used in conjunction with the common law rules of statutory
interpretation which operate in Tonga and in particular the rule that statutes
should be interpreted, if possible, so as to respect vested rights, that supported
the plaintiff's case. She had a right acquired (to practise medicine) by her as
an individual, and which some had and some had not.



Schafer-Macdonald v Health Practitioners Registration
Council & Kingdom of Tonga

24. The plaintiff was entitled to genzral damages of $30,000 and exemplary
camr -3 of $5000 given the conduct of the first defendant.
INOTE - The defendanis appealed. The report of the Court of Appeal judgment follows).
Cases considered:
exp. Angliss Group (1969) 122 CLR 346
Whitford v Manukau City [1974] 2 NZLR 344
R v Simpson (1983) 154 CLR 101
Starey v Graham [1899] 1 QB 4C8
160 inre Tonga Ma'a Tonga Kattaha (1910) 1 Tongan LR 5
Fuiivai~ Kz -uar  (1961) 2 Tongan LR 178
] v Benaett [i589 Tonga LR 45

Statutcs considered:
Medicai Registration Act
H. * h Practitioners Registration Act
Cc itstlon ¢l.20
Ir - - tonAct:.:5, 82, 823

10 Ev u ice Acts50
Counsel for plaintiff : Mr Niu
o 1sel fc - defendants : Mrs Taumoepeau
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Judgment
In the matters set out below when I refer to facts then, from the evidence (oral

testimony and documentary exhibits), I find those facts proved:-

The Plaintiff was born in Heidelberg, Germany, on 14 February 1949 (Exhs 74, 73).

She studied medicine at the Ludwig-Maximillian University, Munich, Bavaria,
Germany (then West Germany or the FDR - the Federal Republic of Germany) from 1974
to 1980 (Exh 80/81) completing and passing her final examination (oral and written) in
March, April and May 1980 (Exhs 81, 4/5) and thereupon being approved to practise
medicine in Germany by the Bavarian Ministry of the Interior (Exh 6/7).

I give a little more detail of these events. On passing her final examinations she
received a "certificate of final medical examination® (Exh 4/5) of 13 June 1980 - her
"Zeugnis uberdie Arztliche Prufung” which certificate, in the World Health Organisation
book "World Directory of Medical Schools" 6th Ed (1988) (Exh.99) at p.101, is referred
to as the "Title of degree awarded”. That book (Exh.99) at p.101 refers to the "duration
of medical degree course: 6 years” and at p.105 listed amongst the medical schools is the
following "Fachbereich Medizin,Ludwig-Maximillians Universitat Munchen......... year
instruction started 1826 ............

On receipt of that "Zeugnis uber die Arztliche Prufung” the Plaintiff was then
approved to practise medicine by the issue to her of her "Approbation als Artz" - her
approval as a medical doctor-contained in the "Certificate of State Approval®
("Approbationsurkunde”) (Exh. 6/7) issued by the Bavarian Ministry of Interior on 13
June 1980.

Again | refer to Exh. 99 at p.101 where it is said that "The licence to practise
medicine is granted by the Medical Examination Board of the health authorities of the
respective "Lander" " which includes "Bayern-Bayerische Staatsministerium des Junern®.
That Bavarian Ministry is of course, the very Ministry which issued the Plaintiff's
"Certificate of State Approval” (Exh 6/7).

I note some matters of interest, if not significance, now. The book Exh. 99 was at
all relevant times available, through Dr Welch (a witness in this trial and who is on
appointment to the Kingdom for the World Health Organisation) at Vaiola Hospital. It
was never sought - or indeed any like equivalent - at any time by the First Defendant.

Both Certificates (i.e. Exhs 5 and 7) were translated into English in October 1986
(Exhs 4 and 6) respectively, at a time when, as I will come to it in this chronoiogy, the
Plaintiff was not only contemplating coming, but taking active steps to come, to Tonga.

To resume the chronology, I find that after qualifying and being registered the
Plaintiff practised medicine in various places including

(a) in the German Heart Centre, Munich (1980 - Exhs 9-12)

(b) ona leprosy island (Culion Sanatorium) in the Philipines (1981 - Exh 8)

(¢) in Brunsbuttel Regional Hospital, Schleswig-Holstein, Germany for

4 years (2 years internal medicine; 2 years surgery) (1981 - 85- Exhs 16-26).

During the Brunsbutte] employment the Plaintiff wrote a dissertation or thesis on
"Yersinia arthritis” through the Ludwig-Maximillian University and on 24 February 1983
graduated as a Doctor of Medicine "cum faude” (Exh. 13/14).

Alsoduring this same time at Brunsbutte! the Plaintiff qualified as a specialistdoctor
in rescue and lifeguard services (January 1984 - Exh. 27.28) and in mid 1984 she

completed a course in the English Language (Exh.15).
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In 1985 the Plaintiff transferred to the Regional Hospital in Engen, Baden -
Waurttenburg Germany and worked in surgical medicine there for about 6 months and later
in 1985 and into 1986, still in Baden-Wurttenburg she worked in anaesthesiology and
surgical medicine at Breisach Regional Hospital (October 1985 - December 1986 -
Exh.31/34).

It was during this period at Baden-Wuritenburg that the Plaintiff and her then fiance
became interested in a medical practice ("the German Clinic" - still known by that name)
in the Kingdom of Tonga, then owned (and advertised for sale in Germany) by a DrIcks.

The Plaintiff and her then fiance (Dr Bruno Blersch) came to Tonga in August 1986
toinspect the practice and decided to buy the same - and indeed entered into an agreement
to do that on 18 December 1986 (Exh 36/37).

That jumps ahead a little in the chronology of events because, to enable the Plaintiff
to practise in Tonga, she decide to seek full registration as a medical practitioner with the
General Medical Council, London, England. That step was necessary because of the
provisions inthe (then in force) Medical Registration Act (cap.75) and in particular
Section3 whichenacted, interalia, thata person entitled to practise in the United Kingdom
as a medical practitioner (holding a diploma or certificate to that effect) "shall, upon
satisfying the Director of Health of his identity ........ be entitled to be registered as a duly
qualified” (medical) "practitioner ......... "

Accordingly in October and November 1986 the Plaintiff took steps towards that
United Kingdomregistration. She obtained her necessary certificates of qualificationand
registration (Exhs 5 & 7), had them translated into English (17 October 1986 - Exhs 4, 6).
various references and other documents showing her qualifications and experience were
available to her (eg. Exhs. 8,9-12, 13/14, 15. 16-26, 27/28); she also obtained a Certificate
from the German Federal Ministry for Y outh, Family Affairs, Women and Health of 6
October 1986 (Exh 29 - translation 17 October 1986) certifying as follows:-

"This is to centify that Mrs. Dr. Helga Theresia Schafer-Durst,
dom on 14th February 1949 in Heidelberg, has undertaken
and completed her medical education in the Federal Republic
of Germany satisfying all requirements according to article 1
of the guideline 75/363/EWG.
Mrs Schafer-Durst was issued with a Certificate of State Approval
as a Doctor of Medicine on 13th June 1980 valid from that date by
the Bavarian Ministry of the Interior having passed the Final
Medical Examination on 29th May, 1980. The Certificate of State
Approval as a Doctor of Medicine entitles holder to practise the
260 medical profession extensively within the Federal Republic of
Germany.
Furthermore we certify that Mrs. Dr. Schafer-Durst is still
entitled to practise the medical profession in the Federal
R.ep.ubI.iC of Germany and that neither professional nor
disciplinary legal proceedings have ever been initiated
against her.”

e pﬁ:‘nﬁ%ﬁ‘;vivrg:lr 19(‘2«)5( ltlhseOGe‘;lleral' Medical Council in London, England, advised

November 1986 and Iinclos oo o Jon vere grameq Full Registration on 25

€ your certificate of Full Registration. A fully registeréd
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+ sor at the very least copies thereof) were retained by the Ministry of H *
, which I will return.

As T nave said the Plaintiff was granted "temporary registration as

| R from 1 May 1987t030 A.pril 1990" (Exh 51). Quite whatauthoril

1~ e and grant such a status of "temporary registration” for a term of yean.

.o fector»f2cis of such is not importart here, butis somewhat puzzling. The Ac -

te 31 :h a category of r=gistratior. nor does it enable a conditional registratior.

- - of years. Praciitioners such as medical practitioners are either entitled
ziziered as _ '1lified to practise medicine (and entered into the register) or they ar

i .l They are notlike ' . qualified practitioners” upon whom conditior
15 could be imposed - refzr eg. to Ss 7, 8 and 11 of the 1918 Act.

C 1 the evidence tefore me I find that the Plaintiff was duly registered in
~om, -~ medical practitioner, from 1 May 1987 on. Such registration couldno .

1 ../ subjectioany conditions (wether the claimed "temporary” ori..

:rio¢ of ¢ 3). 7 : Dirzcter of Health had a duty to keep and maintain the -

i s; ¢ 3 fact that the Defendants have looked, it is said, and now -
~vsizally, to this Court such a book, does not lead me to find (as argusd¢
- L 7 1a ts)thatthe register never existed. Given the provisions of the..
1c18 2,3, 12 .3 and 14) this Court can, and does, presume that the Directar
"sveezss : Directors of Health previously styled "Chief Medical Officer:-
» 70 :ars)did keep and maintain such aregister as was required by law. (Irci:
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Peter Douglas Macdonald, a lawyer then pra- “sing here, origincllv ¢ @

Macdonald gave evidence at the trial and I will return, Jater, to th: ** i
(in March 1989) the Plaintiff registered a change of sumame withth
- see the Certificate of change of surname to Schafer - Macdona™ ™
- born Schafer) at Exh.40/41. I note the continuity of changi _ n -
Durst”, or "Schafer -Durst born Schafer” or 8chafer - Durst ree Sch
sumames used in various Exhibits earlier referred to (eg. Fxhs 4/5, 6/7, 8,7
16-26,27/28, 29, 30,31-35,36/37-38, and even the then Acting D' fect
of 4 February 1993 - Exh.51 - which refers to "Dr Helga Schaf- -1 it
Dr Helga Schafer - Macdonald").
As the initial regjstration of the Plaintiff, in Tonga, purporte<
limited to a term of 3 years (until 30 April 1990) the Plaintiff on ~ .
the then Director of Health (Dr S. Foliaki) seeking full registratio 1.
There seems to have been a four month (and to me quite in -
responding but on 6 July 1990 (Exh.42) the Director of Health, by
of that date, advised t" . _lis Majesty's Cabinetin its decision No.8/7 of
approved the grant of full registration as M=dical practitioner snd=r -
Medical Registration Act for Dr Helga Schafer-Macdonald ........ n

accordingly registered”. On that phraseology I add to what 1 said ear.. ..

"accordingly registered” her name, perforce, musthave beenentere " att .
else could she be registered?

Again | cannot see what this had to do with Cabinet. But that d:
validity of the registration, by the Director of Health, northe r r «dino ~t~
register, which he had to maintain.

The letter (Exh.42) of 6 July 1990 to the Piaintiff refers tc - -equ stb
for "registration as a medical practitioner in Tonga for 2 further tf e
behalf of the Defendant it is argued that, when I come to them, that puts
end toany and all arguments of the Plaintiff as tothe effectof variousp v’
15of the Interpretation Act (Cap.1) and Clanse 20 of the Constitutic  (ast
laws) because as at the time of the repeal of the 1918 Act and the comin
the 1991 Act (on 1 July 1993) the Plaintiff's rcgistration under the 19] 2 2
expired and as she had not had it renewed none of the above si "~ ‘orv ¢
provisions (whatever their effect or meaning) could affect her = ~“ition.

I reject that argument (on several bas ) and therefore th~ Interpr
Constitution issues must be decided on their merits

FirstI reject the argument on the basis setout above - there wasnog
conditions and/or limitations on "qualified practitic :rs*, Secondly u.
already registered (as from 1 May 1987). Thirdlync  “toral valic *-
dint of the fact it was said that the Plaintiff only applied fur 3 y=ars - sh.
statutory authority and power. Fourthly when was the thiee yi rstor
example only from 9 March 1990 (her apparent application); frc. v 1
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"temporary” registration having "expired” 30 April 1990); from 5 Ir

Cabinet decision); from 6 July 1990 (the notification to the Plaintif?); - ~s
being the date when she was *accordingly reg stered”. T the latt

the interregnum (eg. between 30 April 1990 and_SJu elt. )2 17
medicine without registration and therefore unlawfully®ln v % 1¢

o
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Fi ly *he leiter of € July 1990 conveying the Cabinet Decision did not refer to that
~izic ~ 1 yrantof full registration” as being restricted to a ferm of years and nor did
.1 ication that the Plaintiff was "accordingly registered”. Why would it be called
" tration” if it was to be a limited grant. If it were to be limited in any way (and
(-:¢ u lbe solimited, and in my view, as already expressed, it could not) it would have
to be ciearly spzlt out.
Wh - is of significance, and is worthy of comment at this stage, and as affecting
somis: 8L )% :quent events and my findings thereon, is this - twice in a period of just over
o Syearsth:  binet, and (given my view of the 1918 Act) - more importantly the Director
corsideced the Plairt” ., her qualifications, her identification and, had
“py .. Tregistration as a medical practitioner. For some 6 & 1/2 years (up until the
~ ol e df 1 July 1993 - the coming into force of the 1991 Act) the Plaintiff had
R cine in the Kingdom as an approved and registered "duly qualified’
ad «1. TFzre =5 dditional recognition of that status of the Plaintiff in the
- :1 z2ra. \pri-ate practi cner io utilize Ministry of Health facilities, including
osp o, hiole {refer eg. Exh..43).
= .“toners Registration Act 1991 was passed through the House on
u +. .inl  ned Royal Assenton 25 October, 1991. It was not to come into
> 2 ap .0 “:dbytheKinginCouncil (S.1(2)). A new regime for registration
+ v~ 18 (and more categories of health workers 1 1anunder the 1918 Act)

s . 2de adel918 Act(Cap. 75) was to be repealed s I have said the 1991

<. 5,1 Tact comeintoforce until 1 July 1993 and I will deal with that delay and
" i, aeffects of'it, later in this judgment.

Tt t:7™91 Act naving been passed and assented to, the Plaintiff points to a

~ o~ vhich occurred in 1992 - and which, I find understandably, has led her to
"Uo .t - July 1993 events, involving her registration and the new Act, with
¢ il ab'zst  ‘cionm.

450 1tifT had become and remained = member of the Tonga Medical Association
¢ erft *zommencingpractise here. Yetinthe 1992 50th Arniversary Commemorative
ut ication of that Association (Exh 44-46) at page 16 her name is notably ommitted from

“ listof “1'c ga Medical Association members who graduated from other medical
schools”, > s is in the group photograph at page iii.
vl Lx s onga Government Gazette No.22 _“31 July 1992 (Exh. 47-49) published
»oon st of the persons registered under this A ct” (S.11, 1518 Act) as was required
Fc b ¢ .samatterof law, the Plaintiff's name was included as it had been in the past,
MG Yo T usons......... 1egistered under section 3 of the (Medical Registration)
40 Act'crr e as Medical Practitioners ..., " - refer Exh 49 - Gazette p.22/781.

. “h "1 Hlication is of some significance in that it lists the Plaintiff as "Dr Helga
S rv.o @'d - - ") (Germany)” - j.e. apparent recogiition of her Doctorate in
u h" -0 7 218 0 f :dinS.20f the Interpretation Act (cap 1) as meaning (inter
._‘la.\. the "I‘n" » Jovernment Gazette” and by 8.50 of the Evidence Act (cap. 15), "The
Court $u | presume until the contrary is shown the genuineness (a) of every‘notice
pu i, 1 a Govemment notice in ......... the official Gazette of the Kingdom"
: provisions - dply here; nothing to the contrary has been shown (or proved - of

ia’ i i ici
a ‘ M:lm‘L . wce atall-) here. AgamoffxcnalconﬁnnationofbommePlaintiff‘s
ili © 0 . registration,

_;
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In 1992 the Plaintiff became a member of the Medical Women's Iniernational
Association (Exh.50) and has continued to be a member since then.

In 1993 the Plaintiff decided, responsibly, to undergo certain further medical
education in Bavaria Germany involving a specialist course in general practice. She
satisfied the requirements of thatcot - - refer to the Certificate of the Bavarian Medical
Association of 17 February 1993 (Exh. 52/53). At about the same time she became &
member of the Medical Practitioner's Association of Bavaria and has remained a member
since then

Importantly, I find, and obtained so that the Plaintiff could enroll for th Bava.’ 1
further education studies (para.42 above), the Plaintiff was given a lettero 4 Febn -y
1993 from, and signed by the (then) Acting (shortly to be permanent - and permanent as
at 1 July 1993) Director of Health, Di &.T. Puloka which reads as follews (Exh 51):-

"To Wiiom It May Concern

This is to certify that Dr Helga Schafer-Durst later known

as Dr Helga Schafer-Macdonald was granted temporary
registration as Medical Fractitioner in the Government

of Tonga for 1 May 1987 to 30 April 1990. Her registration
status was changed to full registration as Medical Practitioner
on 25 June 1990.

Dr. Helga Schafer-Macdonald during her entire time in Tonga
was a full time private general medical practitioner. She is a
medical practitioner of good standing.”

Significantly there was no mention in that certificate of the "full registration” being
for just a three year term (see paras. 33 and 34 above).

And again, significantly, this was a certificate confirming not only the Plaintiff;
qualification and registration, but also her professional good standing ir To  1a.

That certificate, it seems to me, is & certificate within the terms of S.5 of :he 1918
Act. Section 5 provides: "There shall be issued to any person registeied under tiis Act
acertificate under the hand of the Director of Health stating the date of such perscn's being
registered and the capacity in which he is registered and upon proof of the signature of the
Director of Health to any such certificate the same shall be admitted in any Court or
proceeding as evidence of the facts therein stated and of the person's qualification wic...
name appears therein". So before me (and as it transpires, before the First Defendant, at
the relevant time, when I come to that) here was presumptive proof not only of the
Plaintif('s registration as a medical practitioner but also (and more importantly from e
point of view of these proceedings) of her qualification as a medical practitioner.

Within S months of that Certificate (Exh.51) the 1991 Act came inio forc:. By
section 24 the Medical Registration Act (cap 75) - the 1918 Act - was repealec, (I will
consider in due course the effects of that repea! alongside provisions such as ss.15and
23 of the Interpretation Act (cap 1)). There is no saving provision (a curious feature given
what [ will come to).

A new registration regime thereby was broughtinto being and force on 1 July 193
A Health Practitioners Registration Council (hereinafter the Council or the First Defendant)
was established (s3(1)); its composition speltout (s4(1) - as I read it, and the 52 definition
of "health practitioner”, some at least 9 and up to 12 members with 3 other persons of the
like health profession being co-opted for certajn purposes including here, materally,
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1s.2 3)); ach  nan appointed (S4(1) - the Director of Healthi.e. as at 1 July
. Dr Puloka who had signed the certificate Exh. 51 - paras 43-46 above);
, anc mini;xnum representation of the particular health profession under scrutiny,
‘o1t'  Courcil established (s4(2)); with the Council to have the duty, inter
_.0'() e iderapplications for and if approved admit persons to the relevant part
_wa (sic) (83(2).
't “sier(as lefine " s2) “means the Register of Health Practitioners maintained
.. 1%, ai. by 85 the Registrar of the Council (appointed by the Minister of
1 L) maintain the register........ ". s9 provides that "Save as provided
) = (sh .p :ctise as a health practitioner............ unless (a) his name is
c3 5 (b) ke has in foice a valid health practitioners certificate”. (Those
 certific tes (s.11); and there is no question before me in relation to
). © :  _rter is to be sub-divided into various sections (s15)
It~ * tsonethisg in the nature of a hearing or enquiry can, and should, be
: 't . ¢ _ciiitsexercise of its duties (suchas consideration of applications
. efe neg
Y« (&) ".... consider applications for and if approved admit .......... to
.. the register”
, &) - power to co-opt "to assist the Council in reaching its decision”.
&)= werto have this Court "issue subpoenas requiring witnesses to
< 1 before the Council”
(i) . 2)-"Decisions of the Council shall be by a majority, the chairman
b ’1gacasiing voie ..., "
§1% - All decisions of the Council shall be recorded in writing and
~ ies made available to the health practitioners concemed”.
") «. c.refusal of admission to the register an applicant "may appeal
@ ainst the Council's decision to the Minister (of Health) whose
cision shall be final”; and he may affirm, reverse, amend or remit
f. . :consideration tnat decision of the Council.
-eness, and before I move back to the factual account, I add that an
“.’s -at'on has to give consideration to sections 6 and 7 when applying for

() $6: ) appiicant for admission ............. shall make available
t: the Registrar such authenticated evidence of his professional
¢ Jalirications as the Council may require. The Council shall
vt v :nght to approach such individuals and bodies as may
ve ugcessary 10 confina the fitness of the applicant to be admitted
......... Applicants must be proficient in either the Tongan or the
I ,ish language."
.» 37 "As well as evidence of approved qualifications the applicant
* | required to produce evidence of his good character and
7..:ssior u competence. Such evidence shall be that as may be
t  aisea vy the Council®,
L aside any co-opted members, the membership of the Council from July
M te i shown on Exh. 102, i.e. only the 8 members as specifically nominated in
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84(1) and not "a senior representative of any other group of health practitioners required
toberegistered” (and arguments were made that meant only 1 additional member for those
4 diverse groups - but a more likely interpretation would mean another 4 members i.e. 1
for each group) and therefore no representative or representatives of heu. ™ officers,
midwives, traditional birth attendants and village health workers (see the detinition of
"health practitioner” in 82). The present Director confirmed that during cross examination,
which leads me to have considerable reservations as to the validity of the constitution (and
composition) of the First Defendant Council (which both Defendants must give some
urgent thought to, in my view) butin view of my findings on the issues which were fully
argued before me (and this constitution issue was not - nor was it pleaded bui was raised
by me with counsel and made the subject of written submissions) - I have deterinined that
[ will not take that matter further in this judgment. Ienlarge on that a little as follows:
On 16 August 1936, 1 saw Counsel, advised them of my concerns and sought furthe:
argument on the questions of composition, validity of constitution and possible effects on
both legality of the Council and its actions (including registration of all practitioners) and
these proceedings. Written arguments were supplied on4 & 7 October 1596. (There was
a difficulty, after those written submissions were filed, in locating ihe file and this has
resulted in delay in relation to the issue of this judgment).

Despite the considerable time available for preparation for the new 1991 Act (i.e.
from August 1991 or October 1991 - see above - until the coming into force on 1 July
1993), it seemns that no preparatory steps had been taken by the Minister of Health, the
Director of Health or the Ministry of Health who were responsible for the implementation
and administration of the Act. If, as is argued on behalf of the Defendants before me, the
1991 Act effected a complete repeal of the 1918 Act and, inter alia, for example all
medical practitioners registered under the 1918 Act had to apply to be, and b, registered
under the new Act then, unless there was going to be an unfortunate (and, as 1 tured out,
quite lengthy) interregnum when there would be no registered health practitioners of any
sort able to lawfully practise anywhere in Tonga, those responsible had to take all
necessary steps to establish a Council and that Council had, inter alia, tolay dow: forms
and procedures, and then call for and consider and decide on applications. S.23
Interpretation Act (cap 1) would have allowed such steps to be taken but those steps would
not "have any effect until the Act comes into operation”.

Yeteven if all steps which could have been taken under s23 were taken before the
1991 Actcame into force itis hard, if notimpossible, to imagine that there would not have
been some gap or hiatus between the 1991 Act coming into force and the proper
registration of all health practitioners in all 8 categories (see 8.2 definition) who would
have been in practise under the 1918 Act and who also would have shown their eligibity
forregistration under the 1991 Act (if that was indeed required, as wiil bc come to in due
course).

Which would mean health practitioners practising unlawfully - the effect of ss.11
and 12 of the 1991 Act - if the people of the Kingdom were to have any medical services
of any sort immediately post - 1 July 1993, and if all the arguments ¢ ” the Defendants
(already mentioned and yet to be come to) are correct. Can thatbe so.  a matterof aw?
As a matter of fact it is patently absurd and potentially harmful. Tt is however, a matter
to be bome in mind when it comes to a consideration of the matters ..’ statutory (and

constitutional) construction shortly to be undertaken.
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the Registrar to have them transiated - this is to be compare - : come
to shortly .

This stance fiew ia the face of all ihat had gone befc : i and in
pariicular in the face of the certificate of 4 February 1993 (Es . ...

This :aeeting of 11 May 1994 wasnotconch dontl " t = .. ned to
resume cn 16 May (the minutes ExhD 1A A fromy age Srefar). 1 - “cation

was further considered on 16 May and there is noted, inter alia:
"Quaiification:. MD Luding Maximillians Univeisiiy,
Germany 1580 ............
Histoiy of Employraznt Medical Piaciitior:ex,
Germany 1980 - 1986: tedical Practitioner,
Nuku'alofa Tonga, 1987 to date.”

By and large that was an accurate summa-vand - . face wo i . sofboth
qualification and experience one would have thonght.

The minutes go on to record this: "The transcripts aiiached® (i. ly the
transcripts of qualification(s) - see the application forri Exh D9) "ia ! . 7 awere
all in German. The consideration of the applicatios was deiermed- ' rar gets
these transcripts translated into English".

Itis clear that no decision had been made on the Plaintiff'sa it stage
so there could be no question of her being able to appeal unders.Sot'." : . t-there
was norefusal of admission to the register to appeal to the Minister =~~~ 1ore
she was not told of the decision to defer, nor of any need to pic~ ; of her
qualifications, nor of the steps taken to obtain translations. She was *+_ orance of

what was occurming.
I now retum to the Plaintiff's cheque for  3.00 (registra '« .. ., annual

practising certificate $38) as mentioncd above, forwarded withthe ., = nof 22
April 1994 (Exh D9). Thatcheque was banked on26 May 1994i.e. w ! ication
was apparently deferred.  Why that should have been done, at such & , is quite
unexplained by the Defendants or anyone on their behalf. Itcanbe. - another
recognition by the Council that indeed the Plaintiff's application wast ~ ~ _.der and

acceptable; and was to be acted upon - and an annual certificate issued.
Unbeknownst to the Plaintiff the Council metagain on 7 July 1994 - the miniites are
Exh. D 1A, and in evidence Dr Malolo confirmed those minutes. Atp.3ofi  :minutes
this is stated about the Plaiantff's application:-
"The documents (qualifications etc.) submitted with this application weie again
reviewed by the Council and having noted that these papers did not include any
reference to her primary qualififcation and that the authenticity of tt n: ** were not
verified, the Council did not accept the application. Furthermore the e zistrar was
directed to write and advise her that she needs to produce the original of her primary
medical qualification within two months from the date of receipt of the advise”.
This marked a shift of position by the Council. Whether the documents in question
(Exhs 53 and 14 attached to the application Exh D9) were in German or not ' - dates on
them were clear and they clearly referred to the post graduate studies mentic  d by the
Plaintiff on the second page of her application. For something over 7 yeais of practice
in Tonga here primary qualification had been accepted and acted upon without question.
Dr Malolo was asked about the reference in the minutes Exh D 1A to "the



Schafe L ) | 85

Council ¢ 7 _ B o
aut* e ... s B Lo tor y, -7 R =4
14) whics " yofy = 'ovever thactnat: ool ’
lack of si; T st ;aised of mentioied in the in”  teauatila, .. >
of 27 . L Ll

Ore- C - : sui why the pnmary * -, e was requiicd ‘when
the posi-§ S e 11 , as he accer* d, nosucnpc  graduate
degree ¢ o v ud s ihe recipient (the Plaintiff here) held a
primany, ., T oar g . +j *ntothat

780 Oxae ~ 1 1. 7 own Uy Cal Sff(FEd. 7 Ine L LG D apostantly
inmy-—" - e oLt tiert . The [~ saccept,
remains 1 ' Lo foilows:

"l. ' ~ ~F ourtrin wopt . Taeirs v i e uvledthe

C - o “applicadoninits ric ~ of veuw, T LT 7 19947,

T o 77U e tfromthe Joweil Siehads i 1 . anscripts.
Nothir _, - . - da Thetv -seriptst « - « = '::d by the
Regisl oA * - the ¢ incii (see above). She: 4, uow her
applicati e 04, alode re considered. Itis pedtineat ¢ note hese that
atnos. , .. "'y eorlater, diat e Council suggest that the Plaintiff s ould

% come ', . s :mbersaad ¢ revidence. lclear up (or ptto) any
ambiguifics - tens. Tiverthe doties: d |t Tth Council (sce
above) one » ~ ‘hithatsuchahcarin  giventheclaim [ 1 G0 cilasto
its concet. ., o at

Th = = ., Toath tasu 'toyoof the bal e dod ts that must be
forwarc - T ni v cess 1 wther’and: hich! ' tbeenincluded
withtheor gz * ' aticmedevidence of your prilnary medical degree
and abiri! ' " sist i~ .. 1entionof a biith certificate. 11 thesi documents

wo  Weresoes C 2lz" +""g caze (and they were surely not, given the history I have
already re ¢ . T LLrg, .. ywas it some 2 1/2 months on before they were
evenmen -~ . ¢ lshif 1gof, sition.

The e . 1. ¢ - mentionanydefectsinthe applicatiofi as toemployment
history (ye » »r~laimed concerns in that regard mentioiled ab e-. .ich were
toresurfaccm U, 'nlune 1235 - see minutes of meetin ' ~f 2 Jun:. 1995 (Exh
D5andDSA). "' .om2 2 'ndue. ourse. Againillustrative of changing ground
-ducksar_ .. .' - __ithizPla ffr - cation)

Nor doct ~ ( h 57) menticy: _ of the problems about the lack of
authenticatio .« matusetott » ~ st-praduate degre - above. Whywas that

810 notraised if ucc > ?

Aswitht -2 3Counc ' :etin |, sownth this July one. There was aodecision

to refuse admizsic «7 _ riaintiff to the r “ster from which she could appeal.

Onreceiptc « *' 1w« (Exh 97) the Plaintifi had her birth certificate tt 1slated by
Mr Sanft (see E:its 73/74) and made available to the Council. The Flaintiff knew thatan
authenticated copy of her primary degree had buen made available to and kept by the
Ministry of Heaith ~ ek in 17 1 37 when she first applied tor registration..
Notwithstandingthe 1w sver! rlaintiff contacted hersisterin Germany tohave a copy
sentfromthereand, ~ e. ‘~toldtic Regi « thathe hadhercon ittocommunicate
direct with the approg:izie Germail auiholities.
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' 1onga

Inthe Govern.. :C 2o 7 71 T 0T L0 . wed "for
general inforr ~ "> ¢! "o T L0 - .. for the
period endin_? tT - eml . [ B O o istof 42
"Qualified D .ic .. . ¢ k¥ o itioners
Registration Act 1831 ,a™~ : 38 11 )y iin the
Gazette in Mazch of evary LA TS Lo LT v © Jdinthe
news; ctheTo -7 - . 7T T Thon . ©° . :made
to the Plaintiff and -d,"f - e ST ) . rassment

g3 andconsequentiosses: edwar v - N - A 1ended
Statement of Claim. Tot =. th 2 ‘ P ng your
qualificationsar d B B Lo T T T aging
(both financizl! :n 1 N

OnlAuguetl9¢4t ™ - - o o7 o aalth
(full title: Ministry forwe -« ¢ ial’ , , : Y. ‘kemany
documents which should b= ir the | dae o S s this letter
(oracopyofyhaznotbee © 1 =~ ° 7~ v T 77y ingwith
the authority the Plain”™7t dgive ...~ ~° . 07 ’ o0 in the
Bavarian Ministry'srepl;-- "10/ug, (10 (F Dfe ). 2 1,0 ¢ us letter

0 of1 August would seen o~ viitter or airis e - ~yof 10
Augnst addressed fo the . K2

The reply of 10 A 11994 w3 v I i w . 2 have
resolved this r ~ -.oforcs  17or.'. "t 7,0 . . ~ .ned the
Plaintiff's original¢,  f:efiownf I 14 0 :E - /7). o tificate)
seems to have been recziv < 1,© 9y n r'¢ oo s ste English
translation) can be seen Mr Sanfi'st (¢ nda i~ o T 710 Htember
1994,

Dr Maloclo '1  osas- ' Sy st Tt e L 0 - st

850  1994) was in fro * of the C¢ o 60 - = letter
"confirmed she (plaintiff) vas om0 =<y - .

Unfortunately the datz of bin* = Plaintiff + . =~ .of .C~ , /as said
tobe 16 February 1949 - heractu~1irthd; . ..alie: ,. .0 (G "¢ .7 Z.3inExh
73/74) was 14 Febiuary 3946, No ¢ erdsl ™ . _jrzo 7. . .iscr. pancy
seemingly to be seized on by the Cour~i  dnecc 3 aswillbas 5 7. Why the
Council did note.g. ch~~ (by fac~ leorteleoher »  *ihe B * o nisty to see
if an understandable mistak = 3¢ I ~  een made vv2s nover r ired An easy
solution one would have thor ™ ..

869 Butl have gotslightly "e . "n  “fi 77 M etween the
Registrar's letterof 1 ..U st16 v ¢ i uwf -1, e _cstafurther
Council meeting (No.5/94) wast o 3§ rl¢ 4-*;nm ~ 7 wuol. The
letter of 10 Angust, Iinfer, hadb = WD w th e “» f .0 . Registrar
requested and approved by the Cov il at 750 atter ( the Plait “t1) b deferred for
the next Council meetii s ' : trangiat >n into Er ‘1i  of docune 3 - ating to the
professional qualifications ¢ th~ 1pplic. * was still be 1gm =, Th 1ents were
sent by the German Minist:v of I; <rior from Munichand »» v e.c o« 1ar..". There
was reference then tothe translatinn notbeingavailabietre.a’ .. .t ©il. ne veek

870

Following the translation of the 10 August 1954 = - 1e ¢ inei again
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(witho - ! . : . N 1
trans| =+ - . ; : : - .0 3 the
Regi~ - o osu 'riosayl east
given o o ’ i L vie an'l ould
notacce .. [ ’ T reotecs Tvond
not o. : ’ RETE T N I T
trairin . "' . 1, 8l . be
not arc i + ab ¢ cisionand
that the _ ' ’ o s ... he information
the Co oo

C : - . “the damage
done to ¢ . ‘ io e - tie n s\ hilst still
consid T o o '8 % .itiithe
listso™ ¢ * - o S U -otved to
infor 1~ . T ol Lot ohuld
take 1 _ : fi~ *es” A
heavy . o) ot rds the
Plaintiff: |, a T 7. sition
(as "unre - Lol Coaxt
Counc™ ) ¥ o ot he
list was e .

A . - vo O the gimple
expedie T ) fi e oo ity
toexy i’ Y v ‘

c ot t 1 head)
wrote to o | ot the original
oranars T ) T S e ui . yeurtraining”
and (i) t+ o . . o1
totheCo . oo o ] I istr rof - _alth
letter or : ¢ 1 w ot yeur
applicatit i « s be
appeales® - s sfomsw M L VOUT case When
youare e .. .

Tk . o . - ot J It Ulng
again fo. _ . . ed onto the
Council t . ' ks Pleintiff's letter
to the Co . wiicate of State
Approval ie. "

On v . A oo .o 1D3). o Tthat
the Regis e = . s ' _1eco t *yith
the Univ ~* i - : oy tapce”
Thatminu ' ter il
on Mini  , ° S 1 ST T ~ Int Joes
conform. . "t o ! T ol S ol
atthe Cou ' L . Code' o 1o i
your applir . - : : * D "This is
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really what the Council necds - a transcript of your da=gres o . ., | -udwig-
Maximillian) Universzity at the end of your inedicai train . P ... and
forward ... for the Councii will not consider your case » i ". Not

an appealabie refusal under s.8; no mention of difficul * .4 B
This letter, received by the Plaintiff just befor: 27 * - o * "in her
ringing the Bavarian University ardshes- 2f0a H ©oro30 Lo rand
faxed to himon 23 December askingforv =~ ~ver x -~ iy to be

sent to her urgently.

1o That correspondence from the Plaintiff was followed . . ’ " T ifirm's
ietterhead)of 29 Dcec * 11994 bythePla’ ' rs.. MHand( o ret trial)
the first (Exh 65) tot Council settingouta” "-and objec ve - - =~ - - osition
and trying to ascertai~ -hatthe real diffict < “there w3 g [ (Exh
67) to Mr Hut ' - * the Ludwig-Maximillian J- versity cor - ~veand
detailed accom  of the Plaintiff’s studies and ¢ wlifi~= ons, © 18 with
the Cou :il, - .’. comparisons with recognitiorino . . . . ing for
eithert®: = .4 . ~uiredbythe Counc” orafuli- |~ 7 « . system
ofr i '  “citionandcopiesof whatever -1~ sz O ich they
held. This. :t copied to the Council. ™ ioletter 3 ; I sly and

18 acceptably sum .. . the positionl find; and+ e writtenzft . °° . 1usband
had. ‘.nyin 0 1, ‘o Dr Puloka.

Th2F ain f, 'nowquitccc “ernedesto her future , = tic '™ 7 1with
somej - ¢ mfou e *concern, | find) decid  otake st _ zredas
a medical practitic = Canada, he hvsband's country of < r.~ dbeen
ttyt v (.o W oed’ Lo Tl " _st9months, Wi outsunc ., . " been
regist edin . ¢ T ime.

1Toepable regist oninCened ‘o the U.S.A. forthat -~ 1ad to
. ~cer 1evaluat "~~xaminzfiors: - -~ iesofiater o1 ' :  ~ls.The

10 cagtificate asto hera 1 nceat. o coaseinlos A aes " ebruary
1995is E. ° . C(after!” .courses . rad: ©o2 1 LiumadiooT i .. 1995
-andreceivea’ .. . ful)rest sbyl . T . . -E'.C77-0 7 lrefer
to later). Tacce,tt 1 :cos . . ¢ -:- -$10(K0fc- s, . f~xd and
accommodation; as welias foiherabsence o u=rTo~" 1+ ~c¥~i-t o 10locum
tenens available.

On23February 1995n .o.” | /€7 sc unei S 0b LT s inthe
17 J(ExhD3A)tot P lMisbie, "7 lster(o €7 - .. .)frointhe
Plaintiff's husband wasd” 3¢ 1-"Tke ™ s _was. = '~ o Holll ol

1050 The letterreferradt yinthoser ~  2s77as  *writ il 1 M 175
and I will corme to that shortly. The 1 month it 5 0 - d, and

inexcusable, in my view.
By referring to other later corresponde ce, itse  st° “Mrkl 7 3" TJn’sersity

in Bavaria replied direct to the Council by le. :ro + “rn. . i(rfi to™ Otosee
that refcrence). The Defendants (interestingly) did not produce th ' 5 nor the
Council's own (apparent) letter of same date (7 Marchk) inreply-a — or+ ~ e to
that see the Registrar's own letter of 23 March 1995-Exh 75aidl ..° "7 7 aletter

from Mr Huth of 12 April 1995amd quotes the Council reference anddat - /0 7™ 70 5%,

10e0 Theabsence of suchcorrespondence and otherdocuments was (attrial), «.», ;oncem
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n*" f Tonga
1995 sce 0100,

Plai ¢« lingitwas nottobe. ] come nowtoacrvcia: Co 27 Aprl
i€95. .. = " the Plaintiff had no notice of and .asm & .4 »y. i fore the
Councit). nis. .. .. _andisquite vital. Yett reaz 1 .. 1 . ndlwas
provide¢: w_ ; ¢ BxhD4)anagendaof24. , i' (o 7w - .1 rhead)
forter ~ andincludingzniiem: "Appiic: onefDr ' ¢! - d"yand,
& I¢ .Y, 3 pages of handwritten notes taer  the . et ( by (it is
’ ) ~.< Registrar.

- I: . w "scem to have discussed severaliss 3astoth: %~ 7 “was cast
ca the Plaint s character because she had continued topr ¢ ice - - the law".
It was ved it seemns, still nottc regisier “he Plaintiff, (o trans ~* o ; (Exhs
30, &1), Jforthe Director to forivard the  atter to *he Polics. , view, was
clearly wron = :ac:d.

Twolett rs - 3 Aoril 1995 were writ :n(bothonh T T 1 I - Iromthe
Reugistrz~to the Plaintiff (Exh 87) and the “fromt i 0T - > laintiff's
' syer (Exh 83). Significantly neither mentions lac - = " ~¢c =~ uces, or

<Ol s " Hutdate ol birth, or ranslationol ~ 1880,%1. I &, sa = :il "needs
ow. oo il Main s application) fu " ar.. ' (s oo - i © gh); but

) it cortainec novef ~ence tothe decisiontogoto . :Polic . T ' ziawyer)

-~~~ elyzhontthataspect ' rewasrnoreplytoanyc =1 - | 1ts (his

gleiter¢” 13 Apr! - Exh 32) - just that the rnatter was  ing fu e Police

rXirsn a7 e action”. Devastation, an infense upset av - ‘on in the

ST fF T Uowsd. So rauch for 2 .a’  asstrances ot osi ! © ._wyer.

-y - " urderstandably felf - a D Tbv the T . r already
1ed.

A thisafurthercertificate (date 3 May 1555- 2111 89) a. - abletothe
X Tcoonfim  gthe PlaintiffsUF . 2gis  fonbac in1986. O~ :Council
. :werest'llookingback . ("Cegi att (. Tay . -0 . eting
"ol 27 AprilExhD4A atp2yrer 0 vstery. 1 -t - r_, vzs taking

, it seems to ma.

All news for the Plaintiff was not bad. Ataboue 1e= v lme sne . :d news

“tar ginthe Canadianmedic. eval ~ 2 mi © (317 60). Bu:t could not
/ the Plaintiff’s fears and concer=s.
On5May 1995 these pr- “edings were commenced b :Plaintiff, - -' ngcertain

- “ons confirr * _ or requiiing her registration; an o1 e direct _ . :issue of a

rent certificate; an order of prohibition preventing any criminal prosecution; and for

1260 10" ) general damages. An application was lso riade for inieri-n « ders (a) of
" "Jon of prosecutiona ‘(byallov.” the F "1tiff ta continue to practice.

T. 3 resi't was that, on 11 May 1 5, the Solicitor General -~ t alf of the

« ©~ jant- x /seunder  ‘ngs tothe Plaintif (zopied tothe Court) not. ' proceed with any

utiona 1allowing the plu.intiff tc ~~ 1ti: = practice. This was some re'ief to her.

On 23 May 1995 the R " M7 Tstry sent (to plaintiff and to the Council) the
o ed o fica’s (o8 ref to 0 L. sith the cc . ot dafe of birth in it, and
T e ¢ - Exh 904

Tt Zor ~ilpa et PJup='™  h o~ peliimeoeer :FExhDS Dr' omardi
Tl 2 v s present T ascist e in the trans” tion and tn acdvise the C ouncil on
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94 Schafer- ucdonaldv™ ™ 77, " ation

Cooell e "~ Tonga

Plaintiff and her present case including ihe fact thait - ~- ! - judge

(Lewis J) in chambers that very day and beendefeirer o ~ "¢ = 107 © Tival

of the new Chief Justicz. OnthatdayLewisJ(c1'"_c. 1n = 0.~ ‘'maelf

from furtt heari -1 of the cass becaw - - "ts nc - _ or 1 'th the

Plaintiff ans her husband. Irorically, given the history =il on 13

July discusszd © 2 'shortage of medical dociors - 2 ~igig i* 2% of

trained doctor: 1as e’ ‘her left Tonga, resigned, <" nigs {1 sucha

performance witht' : Plaintiff the: :fore? 1wil:. = 1o’ _hortly.

1300 C16 October 19951 gr: 1ler 1o file - 1; and
adjou ed inter alia an applicatior: to st:ike out the =2~ 1 T~oon.

On 20 October 1995 the actual amended Stateme:. . -
me - was lodged seeldng in its prayers da' iges only / N Ly or
punitive: $50,000) the ™la” “iff havin »' * a dherregistr: ~ 1+ nual
practising certificate. The amendec ofC" roresia sivon 29
November 1995 (Exh D7). 2 ¢ ratsame: etinga~ oval- i * nwas
granted to a locum tenens from Germany to cover fo tuc F ¢ 3in the
U.S.A. doing the next (U.8./Canad ) @ "“fic: ‘'on: :lie™ " “iating

p CXamirations. T' .. renopiob »mein cn'e.ing thist - s’ - it was
granted it - ‘ately-: 7 terestt [ contrast- iththe PI- 1 s ntiff
had d  m‘ned fo cortinue the prcess of getting registe:zt it ™ ~n her
trea me1 tbv  :Counc =2 rige precaution-: 1 ju oin v . ourse
and ¢ v et otonsinJenu . 0 oa T 1€ i U - 3,92
and ¢ .

Or 19 Jar 1995 ths ¢ -licatica to strike «  s2¢ - - " the
prccer  ~s3lieard. Ajthorgha inalcecisione n until
the s: u e miallexpressedate  tiveviewt  hes:~r - perly
aparty. © itnlingisappendedto hisp © eni T 7 " T now

B confir . 1. 7 liswnctasepare - 1. yio . - T o Tag
firancizl | onasibiliiy- sees.?3)foritrs- ht 3N G- H . the
Minister, to the Kingdom. TheMini y ptdar R g
ways as shovmn inthe accour © o =- « 3} & if jole - " rthe
Council on Ministry letterhead =n ™ (ic. ar1ment savingrams (e -, s..7e).

The mial of this actionwas tstf .~ _ " st D S | ¢ ys
v __usadintrial and 2 further sixdeyr -~ . (¢ dec = 1k : i 18)
were neededt. On 17 July 1996 (the o~ the * «h- ¢y ) " e ered
this Idisclosed to counsel that on ihe previous . 'odays ¥/ Hho + 1 fehad

139 goughtadvice fromthe Plaintiffasi. 1. crmec ¢ ™ matr ’ 5 ed
for our ' n ngest son (my wife i 2ty rincir : . 1 cy,
havir * ‘:natiend” . Yy the Plair iff . 2 n thers . T3 ~. and
paid for that). iNo treatment for ou- ron resulted. ey - ic. Dther
medical advice was to be soughtfo 1 o1 " I3 w most
inevitably any other Doctorco -~ U S | ) : R
proc e “ngs(e.g.aD 7T vloth L T o:n
acoof lrmembrc’™ eC Yoo st ). ) - the
situati . I dwedt . - e o for g 8, and

oy Argue the matter. TV 2fu " n.tc onbjectio o 1 T T v Tea T e,
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-tk s onl - ther judge already disc salified. Normally
* umiade a Court would lean ir: fave. of dis . ification.

. e r o7 ofbias, aCourtshould tpr  _difinfact
tosut aoft ot (neither here 20 oac ,, thatis not
it 1 _ acase becausc af O somebixdy

X "% - R v Simpson (i983) « CLR 10: at 104

‘0 its cenie sicn. | now expressi _
v 2l orregistration under the 1991 Act (and [ will
1) ati, 1tof herapplication and of her, in the way detailed
.° ;7 notonly quite extraordinary and unicasonable,
o oav Codic f2¢ it e¢ ments on the way throug h) lisgracetul.
H =~ 33etca,com; “ensively, ab at (1) inmy
f ndant wete not only reviewable in this O~ rt; but (i)

7 v 15 hinfactand mosiimportuatly iniaw; (iii)that

1 © .. . :doutside the limits of it's statutory anthority from

i .o L Cathority; (iv) that the FisstD © hat! g
hu ya  nrcasonably tov Plen ¢ Xk

3, . cfwong herirstld  ndant: ling - onably o rake
! cativaf r matic 1 nanc ' attie same ume

“ o~ .aili - tc we regisiered on the other); (v) that the First

1 7,1 swne instances and, partly in ctherst '3 o mits
T 'k stDefen = *havingfunctions rec ~.ingi - Cudculy
i wvidanceiiththeral  of natural justice)h  ‘ai odo

. n  mrate tandthe ighttoafairhearis~ () thatihe Fir it
ci Ity . Uty pov . . aind discretions arte T Uon dyand (I
s "ty ovidemcearve . w0 o o lusiom,

. L - ‘ r'e tecr  a o cov liir,

T a o tters; (v )'n h n ovas ot atar ,atel™ 01 he
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0 e o n of Tonga
10 iffec Tappes A Twy T iU (T anyevent,
2o e i Ccu skz 1ces _ not:z . if statutory
o L7 olc.citcu 8 ES NE S pply (and
(18 vy » deny met nepaghe 0 ere). UL uon 1cceedon
PRIV td
Jr eistorce:  vi'd’/tothe submissio o . 'MrNiuas
B 1.octCarl), © entheabsusdp i . shwould
z i air i~e  aivi _effecicc - ~ ons of the
of 4t Lo onactazve Fect The » rported to
a 3 paws € oomic L1..1 . confraryso
“r noCly Tyl “ther .l .. ;7 7 :boththe
' w oroo2 TI_fetas .. cdicdiprastl o entry of
. .07 ¢ -da yr ogitke - ~ctitioner.
: wit s né - ju ihertegisier times from
S I TR © ogste farthepu osesors. = o 19591 Act
e e DT JEY L (Ce 250430 17t 7 sued under
oot sist_ D _nifromthe stz t(undert 2T - .. “procedures
;0w oxy  sething - iprovit h- othi a7 ficateathing
Lioou 300
ol L)Y TOvic i ecireumt ances nere, tha 1e T Twe 1918 Act
LA © " . undert. :repeaied Act®-i.e. . igat, of the
Vo - n " ctitioner, to practice me ~ 7 Kingdom
st itofa ' recush, certfic es. Soshs - :rright to
o 10 t awav-andIwi ccu ent ¢ further, in
Tl Cof Teitt T nsc
- cof :pe t.oonour ter 8.23 Tnterpret fic . (as I have
hro 1 "nar ‘6 2)z dgi athew kofz - in « ~easine.g
~Acstl: (- _is nder old Act ~ ilid annual
fo e enr~ "), u  provisions of 8.15 have 2a _ tance and
1iwre-|  ularl 'iyroveirg (as hadto be covered, of nec: |, “or the sake
¢ .'c "rvekiyy.on) egaporhiz s avereferred to above between
’ ~a dt.:p.  isions of the new 1991 Actbeing [~ “ir »(and being
0), ¢ ¢ - feci. The Plaintiff was regisizred; azam - of law (by
s o' ecortin 2 o resistered. Once the authorities, anc 1 particular
[ w, ot hew lActt drunniag she should have been treated as (in

‘ca.. . .gisterud.  Certhe aew Actie. treated as the Miniz.  of Health's
s actions of the - irst Defendant were not only plainiy aisciiminatory,

he - wrtic o n fiur 0 s. 15 Interpretation Actt .+ ome validity
" ~¢1..0 of ihe Constitution. C1.20 provides that "it shail not be lawful to
R .. lawsinsofaras they 1 .y curtail or tske away or affect rights or
i1 ratthe tine of the passing of such laws”
« #1810 1 1 {0 a conside ible extent declaratory of, and reflective of, the

W e vem taw wes of statutory interpretation stiil operate in the

" thatls aand. llrece, ..ised rule that “statutes should be interpreted, if
toreapz=:vestedrizhts s putalongside and used in conjunction with ¢1.20
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1580 an individu - - Rl i1 . others did uct; an:l thut L: ht
acquired un¢ . . ...lto _ i m “cneintt Kingdo . ¢ Tzht
or privilege  * : R 't 1951 Act.

Notor _ 2t ' h foie, by tt ¢ dinar ¢ oorles
of statutor, .. it .. lsoprowetedoys.l.  Ibgcl . L)
has been cons’ ’ Tt 017 dgupp rtfortt Lewgs b i IR
orwill expre_ ©oo e Tratio oL it p oot cthonaffo.de ot LELint Tt
circumstz v TE T v: _Tongs .a Xy Lo 0
LR Satpp. - '« TJ)i lival o Tai wanu (1961)2Ton_ - fopl

o0 3 (Hamme '0.0 . © 7 aei)and  en oftv Rerpett[199] con L 5 b
Webster J he™’ T toronpr eCourthyt o 2d o upe Ty T L)
repeated Hz toUo o0ty )y L20oft iconsttute dee . te . orbid
the passing of , ST itd Coaverision enactr itof
laws which a.e wesy  dvoam e st and (b) affec the e -+ . hich
existatthetin . | Mo It 1ecer Yyt xam'' i oc ' ling
of the amenc P T T P 3 LT
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unwarranted ar 1 gt~ «  (ordinanily disa.tt v circumst ces (lacket Lo le T Tme o
medical services - 7. " -4 1 onthsat le. *° ngor.ofthe . . tat. t, if
accepted, would 3 thuicl 2Gmightw i »o vinvoko ot
But [ do not beli :ithaswt i.v. the ‘g e 1 | cof
interpretation ar.d ws. S onooretal Lo we oy fanetn N
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f~ . Tv . . ld mean that the Plaintiffs pre-existing re- in r.:ame on the
"2 .. Y vould coniinue despite the 1931 Act, as would cont’ . .(isting right
to T dieire.
18" siwom ' ¢ 1havesaid about theseas so0fs . pnstruction i-
*' o cthis: The faci thai there were no steps takei un s, ~tation Act
f 20 mon e ciso(fromthe passingin 1991 until the bringinaiu. e 1991 Aw
1. 7 .J)ywc.d lindicate that the vesponsible auth “'es {t : =~ ants) wer
-T2 e 9 T Actwouldcontinueto coverthe sit Llondurt " 1betwee
21991 Ac_cominginto feice ardeffectandtne ~ ¢~ 2- - steps, forr
estoimple titcoulc :uiddewn. E ! i argued fc
the 2 bif and accepted by ine.
LI S
che Plab "TTis row regiss  Juac he 1991 Actin .., . . _ . ot without
coasi €. _e . 1ag: > ner - ctise and her reputation anc . /i . "0 “siderable
lchand ¢ isiress (as welias(« _ens¢). 1sofind. [ have conu ! uus aspects
to e ters as [ have went. A sad, sorry and urneces~ y ..
Cnt > "dencs the Plaintiff s paitent numbers rising ste uly - ", 1691101993
.2, (v 1 oconiinuiag nises reaso  _., expected) dropped . /1994 and
~in 1€ S (to almos: 1/2 the 1993 total - Exh.94). Nocoine n d, given the
Itt publicaiiono: hem - especially those publiciit * < fendantput
w 3D rerveferccdto. i dropin patie .. nunibers was confirmec ‘ence by the
C O fsasenct.yana . 7 ffs asband.
“¢ho L 1638 (with at  _n :nts) give me the Plaint'ff's xzcc. tax return
‘o 7 rsendingJu - 1992 1) 1995 respectively. Thegossp - ° :ome (fror
phe  -euticals and cousuliations) grew steadily from 1992 ($24,c .2 >ugh 199,
(5 41.27), 1594 ($29,232.30) principally by increasing consultaiic. s, but in the
“ending 30 juae 1995 and, as I fiad, reflecting the effect of ° . . .ents and th.
. -7 ' "y actions, dropped back to $24,487.52.
racceptthatthe dc — --" --dwell r--7 have continued to som:=a extent into the
S5 ar given the events outlined, but I have no figures as to tk-
I fird s well, as | have 1entioned already that the Plaintiff ded money

¢ 0,L.Y) in qualifying hersel: for North America, in vicw of the Ton 1 difficult.
r .led by the First Defendant's actions.
I find the First Defendant, aud in view of my findings above, the Second Defendant
W , jointly and severally liable to the Plaintiff for general damages giventhe treatment
mateq out to the Plaintiff he.o. The First Defundant had various statutory functions and
duties to peiform and the Firs. Defendant has failed, lamendtably, to perfor:n such here
viz 1’ :the Plaintiff (and if for no other reason the breaches of the rules of natural justice
v ved in the extraordinary delays over her application, the failure to properly inform
. 1€ failure o decide on her appli  ion, and the failure to allow her an audience o
ing, let alone the erroneous, negligent and unreasonable exercise of its powers duties
and discretions. as I have tound.
{asscss general dame 3es. on the evidence Thave, ina total sum of $30,000.00 made
up as to some $5,000 forlo o inco:me (a conservative figure I believe) $10,000 f-
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moneys. t =~ L0 T . ‘8,0 01 0)for.lar  :to, tation and

$5000fc. ST B

Idc- it - - 1 of - or pnnifive dar ¢ 'dbe
made. Tt >~ P wecomu itedo .« n, were catraordinary; the conduct
of theFirstC =~ ~ . eoussoover: wWdabove actial [osses, and to mark the nature
of thosee. . oo i fur L T L00.

Costs .. .. ..,1 '"7 :eventin favour of the Plaintiff against both
Defendants.

The F » i it 80 ~rder) against each of the Defendants,
jointly anc: : 7 cwls oo 2,000 - and costs as taxed or agreed.
ADDENL 4 - T LMy o NLJARY 1996 -

I have o -« yat all other aspe~ts of the motion filed on behalf ofthe
Defendswn. . « 10 -« 1% should awaitarpument and decision until the time
of the heari.. , © .7~ "y 1996) f the subsiantive claim. Which left the question of the
applicatio .. " " ng . “tiof Tonga ouvi of the [ ceedings, as a Defendant.

Tha- - v ow, after argurient, thata final decigzion on that application
to strike ~ ', as veil. the hearing of the substzntive proceedings.

The ar ‘e by . Irs. Taumcepea | is that the First Defendant is a creature
of statugz, .. = . I :.7 " k. :toner | _istration Act 1991, and for which the
Kingdom '+, - “ibs,vie - yliab

ML N ' | istepointist thi _ , basically. Firstother legislation which
creates vario ~dies and whicii spzlls out, quite clearly, that those bodies are
separateenti’ T v /id T ecapacity tothtosue aad to be sued. Thelegislaioninissue
here is quite * .. L Ni saysand withthatc® _ . lionTagree. Secondly Mr. Niu
points to the1 _ slationitselfandinp - :ularprovisions some of which I will
mention sho .

The Ac 4ty mvice interalia, no, stration procedures for various health
professionals. ~._ ‘aissa. .alt’ Registration Council ' sith quite restricted powers. It
only can make Lit1the e sentort’ Mini :rof H Ith (8.3(2)(f). The Minister
appointsa P2 . 3(5)) ">’ imemberoft Council. T .ott r n mbers (and
the Registrar, - itedforins.4(1) (5 per ons by reason of their Government offices
plus the Reg? -+ other persons appointed by the Minister) and in 8.3(3) (3
additional ¢ ~ .er! by the Council).

Bys.Str 7 L'rir austmaintiina Register of Healih t._otitioners available for
public view.. .- _ I istry of Health.

By s.8 . urcace ssful applicant for admission (i.e. unsuccessful before the
Council) is gi 2 fghi of appeal to the Minister, whose decision is final.

By .10 the C~ncil prescribes various fees but it is significant that all such fees
"shall be paidtot! jeneral . :nue ftheKingdc ."(x.23(2)); ands.23(1) provides that
"The Council s!. 'I .. “naniciallv su pcrted by the Ministry”™.

S.16 allc-  * : Registrar, with the ap~ 1l of the Council, io permit icmporary
registration of ©  ore to the Xingdom; bu* 117 allorvs the Minister hiznself to exempt
"short-term” v " ars irom compliance with t . Ac..

S.21 requires the Courcil ton it anwally to ithe Minister; . | © allows the
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Minister, with the consent of Cabinet, to make regulations for tiie carr, ..., -t of the
provisions of the Act.

All those matters lead me to the view, which is teatativeornly .+ -~ that the
Council is really just a branch (a convenient administrative branci) inistry of
Health under the general aegis of the Minister of Health, setu 7 : . " rming of
certain restricted tasks; and that the overall responsibility for the Co '3 with the
Ministry and the Minister. Which leads me, again tentatively, tot .. ./ that the
Kingdom of Tonga therefore, is properly joined in these proczed t to the
Crown Proceedings Act (Cap.13).

In the circumstances, and given the other arguments to be n i ibstantive
hearing (and in particular as to the earlier legislation - i.e. the Medic - " ation Act,
Cap. 75 - and its effects on this present claim), I leave the Seco .~ .tin the
proceedings. It may be that, not only the arguments yet to be he: -1, - e of the
evidence (e.g. as to the actual composition of the Council at the r~ involved

in these proceedings) may effect this matter and my view of it.
I therefore defer making a final decision on this application unt.. ... .Jbstantive
hearing. Costs are reserved.



