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", basis of a cliiim in relation to intestacies.
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Judgment

This is an application by the defendant tostrikethe 2 - the plaintiffs in these
proceedings on the basis that their claim, and its alternate, ¢ ' no cause of action.

70 The plaintiffs claim an interestin the estate of the laf .. ..liau'ola (the deceased)
who died intestate on 30 December 1995. The defe. **  merly by name 'Inoke
Faletau but now having inherited the title of 'Akau'ola) is - “er of the deceased.

The deceased remained unmarried at the time of his | s with no children of his
own. The defendant inherited the estate of the decease« = :laimed an hereditary
right.

1t is not disputed that the second third and fourth ' °  fs were related to the
deceased. They were adopted by what the plaintiffs say is, - 3, customary adoption.

The plaintiffa claim some funds in Bank accounts o, :ased. They argue that
were promised by the deceased that he would build a house . n and apply the funds

8 in his bank accounts for the plaintiffs and himself. He ¢ . fore the plan came to
fruition. The defendant aftersome initial denials now admit_© . ‘stence of the promise
and the nature of the plaintiffs' claim.

The first claim of the plaintiffs must fail. Theonlyb: . ler which the plaintiffs
may establish anyright to the intestacy of the deceasedisby*  Tontheir part of a donatio
mortis causa, that is a promise made by the testator =~ 'y to the plaintiffs in
consequence of an imminent expectation of death on the pa . " the donor. There is no
such proof. There is no basis for a claim of donatio mcs i causa either under the
provisions of the Probate and Administration Act (Cap 16) ¢ “ivil Law Act(Cap 25)

g0 sections 3 and 4.

The Plaintiffs' first ground of claim in my opinion is unev:pportable at law. I order
that it be struck from the statement of claim.

THE ALTERNATIVE CLAIM

As to the second claim, it is said to arise from custom. The plaintiffs claim that they
were adopted by the deceased by customary adoption, a common and recognised practice
in Tonga without any formal documentation. As to the existence of the practice there is
no evidence led at this point. The claim is before the court at the moment to determine
whether a cause of action exists or whether the plaintiffs clairn ought be struck by reason

100 of the non existence of any cause of action,
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