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Lia~ . -of Tonga
Courtof : .
o HamptonC ,  orling & BurchettJJ
App. 18/
13 & 20 97
4 . - suarantee - explicit terms - reductions
Co. - my - construction
This was . -l against a judgment holding the father (now deceased) responsible in
p fullfort ' ¢ mountowed to the Bank by his son, on the basis of a loah agreement
executed ¢ “her and son (in November 1987).
Held, all = e appeal in full.
1. . 7 er and son were not joint account holders.
2. *her never assumed any liability to guarantee the son's debit balance in
nk account, otherwise than in accordance with the agreement of 6
noer 1987.
3. agreement by its terms meant the father guaranteed the repayment of
® ¢ n's overdraft up to $15,000 provided that limit was reached by 16
r 1987.
4./ 16 November 1987 the debit was $9194.97, and that was the extent of
" ther's liability.
5. -therwas entitled to have the benefit of payments made into the overdraft
' * since 16 November 1987, the general rule applying, namely that
Ats made in reduction of a running account are deemed to have been
in reduction of the account as from its inception. The father's debt had
+avtinguished
% Counsel for  :llant : MrNiu

Counsel for . ondent Mr Appleby
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All that Tongotongo agreed to do was to pay moi.. ..
that agreement. There is no warrant for holding Tongoto 1§ .
against unlimited losses incurred by it in its separate deal
the latter's personal cheque account i.e. account no. O1.
never guaranteed.

The question therefore arises as to the amount of To:

to the bank under the 6 November 1987 loan agreement, i

purpose of the agreementis expressed to be "Overdraft Li
by 16/11/'87." We take these words to mean that Tv.
repayment of the overdraft up toalimitof $15,000pro.” = "~
November 1987. He did not agree to pay the bank § 5,7 _~
sum to Tu'iono after that date.

~ Itis common ground that as at 16 November 1987 th¢
only $9,194.97. It was submitted by Mr. Niu for the a
the bank $1,700-92 before the loan agreement was ex. :t
amount should be decucted from the sum of $9,194-97.
not covered by the loan agreement. We do not think thir
better view of the evidence is that Tongotongo agreed tu -
balance, whatever it was, provided it did not exceed _,
effect, that the overdraft was crystallised as at 16 Novt

The remaining question is whether the appellan’'s =~
payments made into the overdraft account since 16 }Mcver
is. Itmay well have been open to the bank to allocate pay
advanced to Tu'iono after the same date. But there is nc
circumstances we think the general rule applies, na1.. y-
of a running account are deemed to have been made
its inception. Since the bank has received muchmore t -
16 November 1987, the appellant's debt has been extin
The appeal is allowed and the decision of the tria -

there should be judgment for the appellant. Tt .. .
and of the appeal, to be agreed or taxed.

.k in accordance with
:to indemnify theba.. -
1Tu'iono in respect ¢ .
01 which Tongotongc:

Ysindebtedness (if any)
“ant to note that thc
15,000 ... to be cleared
, agreed to guarantee

.. 'mit was reached by 16
.~ chose to advance that

(u'iono's account was
~at since Tu'iono owed
6 November 1587, this
" hatthe $1,700-92 wat
- valid. We think tk -
:payment of the debi:
1 further provided ir

7.
"~ to have the benefit of
" 997. In our opinion he
. thereafterto amounts
ce that it did. In those
:nts made in reduction
1e account as from
ount outstanding as at

-

© . .otaside. In lieu thereof

" pay the costs of the trial




