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once that is done it is for the prosecution to n *, if it can, beyond
reasonable doubt.

8. Astomarital coercion at common law there was ~ .+0n, inrelation to
certain crimes, that where that crime was comr .. il ‘"2 in the presence
of her husband, the wife was presumed to have acie ' . . he coercion of the
husband. That presumption was abolished in the ., !5 and putting the
burden of proving coercion on the wife, making t. '+ less favourable
to a wife that a defence of duress.

&0 9. Marital coercion consists of an overbearing of ii.e : wife by threat of
the husband, but the threat can be of lesser h.

10. Such a defence does not apply in Tonga givens  _  ‘nal Offences Act
which provides that a married woman committi _ 1«  1cein the presence
of her husband shall not be presumed to have it in under his
compulsion. The word compulsion was used. M..." sulsion was never
a concept at common law.

11. Therefore the test when such matters were raised,: ‘¢, between husband
and wife, was whether (a) there was an evidenti~ * 1 for the defence
i.e. a foundation for the claim of an overbearingo hreats of death or

70 serious personal injury; and (b) then had the prov. . 1blished beyond
reasonable doubt that the defence had not been 1 :

12. The defendant was convicted and sentenced to hs imprisonment
suspended in whole for 3 years, with an order for c. ion of $500 to the
complainant.

Cases considered:

Lynch v D.P.P. [1975] A.C. 653

50 A.G. v Whelan [1934] I.R. 518
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v« Sher veryar - Al : th- d feindant and her
w00 CNatistwecomplai ot T Tl LT eonth 2 i cethat she made
I oLl s el . ' a0t atliederer T was
ot ottime o o (ttrcon - st~ 1% omi | woc 1 >mthen
scme sortof 1. ; o 1 'yt “ndant's husband. The
‘s hueband seemed to ¢ v « oytheow a1 ntyshould be dressed if she
w ovto mgeint _f, "t liwonld seem T tt re was a certain amount of
1 17 ‘rpullingint’ 1 f “p tofthefi .
corplainanttheanwe « - - >~ =fap . iw mon the evidence
*-'d that she had coole - (somewhat. The defendant, having put on some
~ s, nleft and followed down tewarde where the complainant was, accompanied
mne. - - iband. Theevidenceagiia sc’ by henthel.’ wwere reversed andreally
" O dant) was the s, :ssor. Thatis ¢l. “notc¢. 7 fromt - complainant's
3 also from the evidzne  “ the othere:” - wit ~whc :1:heca ,some5S
. And also in the interv v vhich was ¢z «ded out by the  ice the defendant
. heweantdoy .ithe.ctocamryon = fig L Asshe told the police officer she was
t '  whathadha edatherownpl and:" w tedtoczry on the fight
nshe gotdc 1" >wh :the complainant was, the on .a’ ntindicated tothe
. that she did no want fo fight further, although she | move away. The
defi *~ husband was with her and he seems to har ' :n not only epging her on

120 veib: rbutalso physically pushed hertowards where the complainant was. Butas I'will
coint o it shortly, there was, I conclude, no forcine by him, forcing the defendant to
en /1the fighting

Te ludethatthe defendantwaswillingtof | nddidso. Anditwourldse maffer
the initial reluctance or turning away, the initial reluctance b he complainant, that she
alsowas willingtoengage ina fight They struga..d 14 1in, with the expectation that there
would be some scratching and pulling  :hitting ¢ ' one ~  the other.

Iconclude onthe evidence theyv:  bothwillin | yen - :iasuchafight, and that
is exactly what they did. On the basis of the evidence I*  d, the - e of fight that was

130 expected was what happened. There was some hair pulling, some scratching or gouging
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to establish, beyond reasonable dcupt, that the defznce 1t .ot oo

Having regard to section 22 of ourC° "aalc ~ . -, illec ~Hia
detail in a moment, I believe thatuie abor  ~@we~ 2z o ¢ 1. ¢ © eof
compulsion or duress fits in Tong law.

Here as I have said, ontiie facts the defendant cannct ey .. tp ~ .- u.dition
forthe defence. Thereis simply noevidence orforemeofany we & 1,1  oincal .
or threats of death or serious persunal injury, ietaioneanoveid %1 g« d adant's
will. On all accounts she wiilingly engaged in the fi . avics . Lod o edly,
urged on, egged on, by her husband. | have nodeubtLiath . s:¢.. ... ..

Mr Tu'utafaiva raises tt - uestion of maritel ccercton.  :¢cc ~>3n v

apresumption, inrelationtoceriaincrimes, that vhere! * ctin " "L0 w t 4 & i
in the presence of her husband, the wife was presuined to haveact u it .c  cion
of the husband.

That common law presumpt:on was abolished in the UK. in i sy tia C

Justice Act of that year, which went on to piovide that where a 1tatiied* 1an
charged with an offence other than treasoi. or murde. it was ... topic/e nat .
offenice was committed in the prescnce of, and under the ccercioan of, et - ,
burdenof preving coercionlyingonthe defend | thatisthewife. Bee. - - 't e -

onus it, rightfully, has been said that the defeiice of inarital cowicion in the United
Kingdom is less favourable to the defend nt than a defe ce of ¢ 288 - Lucause ~ .
defendant has to prove the coercion onthe * 1i ..ce of probabuitiasv.  _czsc¢  _shasto
be disproved by the Crown (beyond reasonable doubt).

Coercion it would seem, would include tureats of a iesse1 ¢ racte . hre  iof
death or serious personal injusies, threats of lesser harm would suffice. E at: ain there
had to be, would have to be shown, some overbearing of the wili of el , thet
of the husband. And because of the threats she could no - ~tasi* 3 volu rly”

but had to go along with the husband.

Now that is the U.K. position! MrTu'utaaivasaysitshc dappl . zre,acc .z,
he says, then that the reverse onus applies to or faiis on his clicn .. Becau. of o rsec’.
22, which I will come to shortly, I have doubt -vhether that seciion of the U.IX. Actc 3
have application here, but even if it does then again, on the ¢vidence, tiere has been no
proof put before me of, and nothing from whicl I could have infcrred, any sort of thireat
whether of the greater or the lesser character.

I have doubt whether the mmarital coercion«  2nce, as now en; 1in the U.X{'s
statute, is a defence in that foiin in Tonga. Isay that pecause of the ¢l 1 provision in our
Criminal Offences Actcontained in section 22. Thatsays "a inarried woman committing
an offence in the presence of her husband shall riot be presuried to hzve corinitied it
under his compulsion.”

It is clear, in my view, that the legislawure in considering ¢.  .nal ofiending,
considered the position of inarital relations between wife and husband and tie ability a
husband might have to influence or exert pressure on a vife. Deliberately, in my view,
they referred to the matter as being compulsion.

Marital compulsion was never an existing concept in the common law; it was marital
coercionanda lesserstandard as I liave atated. Buthereinour Actihe legislature said gnite
clearly, that compulsion was what had to be looked at, in effect, betwesi husband and
wife, and that there was to be no presumption. Therefore the test when such matiers were
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@i 1° . snwifc and husband, was that serious test of whether there was (i) a proper
( " foundation for the defence, that is a proper foundation for the claim of an
overbsaring of will by threats of death or serious personal injury; and (ii) whether then
the .  :ution, if the foundation was there, whether the prosecution had established
beyond reasonable doubt that the defence had not been made out.

Here, as I have said, the foundation has not been laid. Any suggestion in any event
of compulsion or duress or indeed of marital coercion (and if I go to that lesser defence)
has been negatived by the prosecution beyond reasonable doubt. Ifind the charge and all

-onstituent elements of the charge made out beyond reasonable doubt. The charge has
been ~oved, the defendant will be convicted of it.

— o~

T > things I suppose, generally, can be said about this offence that might be
fav~  ible from your point of view. First is that the complainant really instigated the
confrontation, but you then carried on. Secondly I am sure that there-was a considerable
urging, inciting or counselling by your husband to keep you up to the mark and carry on
v h this fight.

As tothe first] accept there was some degree of provocation initially; and then there
was a degree of inciting by your husband subsequently. But none of that justifies a
t ° ran'sactof taking a sizeable piece of skin and flesh out of someone else's face with
vour tecth.

The offence for which you have been convicted carries a maximum peried of
im ." _mentfor Syears. In the circumstances the particular offence of which you have
1 convicted calls, in my view, for a sentence of imprisonment. 1 would be failing in
my duty if I did not mark the conviction with imprisonment.

Youare 21, married, witha young 3 yearold dependent child. Importantly you have
not previously offended. Those factors, along with the matters about the offence itself
] 1me to the view that a sentence of 12 months imprisonment would be the appropriate
sentence. But [ am, in the circumstances and particularly because of your age, your lack
of earlier offending and your young dependent child prepared to suspend that sentence in
whole for the maximum statutory period of 3 years.

So youare sentenced toimprisonment for 12 months, that whole sentence suspended
fore Penod of 3 years. That is on condition that you are not convicted of any offence
puni ° ble by imprisonment during the 3 years of suspension. If you are convicted of any
other Hffence then you have to serve the 12 months imprisonment. Do you understand
that? 'It.is hanging over your head for the next3 years; if you take a step out of line, you
£0 to jail. You may count yourself lucky that I suspended it in whole; I was tempted to
make’g:u serve part and !.hen suspend part but I am influenced by your young child.
uren ell;e is an abl}lty in this Court to order payment of compensation to a person
y ::br;nd l anr::t)(l):: ::l?:) be hard on you with you not in employment yourself but your
e told, o fn¥en'd tomake anaward, an order, that you make compensation
o the complainant for the injuries she has suffered and will continue to suffer. Given the

:‘:ﬁ: rgd ghe h:js left, and whichis permanent, as a result of your bite the amount I am going
o is re lt)i/ a token award but I feel some efforts should be made by you to make
¢ compensation is that form. I orde i i
in the sunm of $500.00 o I'you to make compensation to the complainant

nju . .
February 1997 into this Court. yury caused, that compensation to be paid by 28th



