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JUDGMENT 

The two accused are each charged with rape, indecent assault all a female 

and, bduction of a girl of less than 14 years on 19th February 1993. 

The two girls involved are close friends. Both attend Tonga High School 

and,lt the time, of these incidents Mele was 12 years, 11 months and Salote was 

12 y€ars 4 months. The accused are both bus drivers and their work includes 

carry.ng the two girls to and from school. The first accused, Vaka, is a single 

man of 27 years and the second accused Schaumkel, is a married man of 30 years. 

The charges relate to the same overall incident but Vaka is charged only 

in rei Ilion to r-Iele and Schaumkel in relation tp Salote. 
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On the day involved, the two girls had arranged with their parents to go to 

spa rts training at the school followed by a barbeque a.!1dafterwards -, some. lime , 
about 9.00 pm - bOlh were to stay .the night at Mele's house in order to study. 

Whether that was originally a genuine. arrangement was never revealed 

on the evidence but it was clear the two girls had decided very early on to do 

othl!rwise. It is not disputed that after school, they went home and changed into 

ordinary clothes and boarded Schaumkel's bus. They suggested he"went to Sopu 

but, when they stopped at Lopaukamea, Vaka's bus passed and also stopped. The 

girl~ transferred to his bus in order to let SchaumkeI drop his other passengers. 

It was agreed they would continue driving with Vaka who had finished 

worl~ and so he took them when he went to fill the bus with fuel. From there 

the} drove to the base from where Schaumkel worked. It was arranged that 

they would go to Sopu and Schaumkel would join them later. On the way Vaka 

brat ght five Royal beers and, once they arrived in Sopu, the girls who had 

neVEr drunk alcohol b,efore, asked to taste it and then had a bottle each given to 

them. 

Schaumkel arrived shortly after with another man but later left and 

retUl ned with 20 cans of beer, Because it appears Salote lived in Sopu, it was 

decided to move to Fanga and much of the beer was consumed there. Whilst 

then, Vaka bought another 10 cans and a half litre of vodka. Those drinks were 

shan,d with a number of others and there is a sharp dispute how much the two 

girls drank. What is clear is that they did drink some beer and I accept their 

evidEnce that they were affected by it. I do not need to resolve the issue beyond 

that ;Jecause the prosecution do not suggest they were so drunk they could not 

cons{,nt to sexual intercourse. 

At one stage at I'anga, Schaumkel went in his vehicle to town and took 

Salot" and another man, who was left in town whilst the accused and Salote 

drOVE back. Sal ate told the court that, when they arrived back at Fanga, 

Schat mkel stopped his vehicle behind the bus and they remained in the van. 

Short y afterwards they had sexual intercourse. That is denied by SchaumkeI. 
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Later, the other men left to go to the Ambassadors Night Club and the 
~ " ;, -

accllsed and tne two girls drove first to Ha'ateiho where Schaumkel left his van.' 

Aga:n it is disputed whether Mele and Vaka went in the bus und Salote in the 

van or whether Schaumkel was; as he claims, alone in his van. I cannot on the 

evic ence, resolve that dispute but it is a maller of minor importance. In so far as 

it is of relevance, I take it in Schaumkel's favour that'his account is correct. 

Once the van had been left, all four drove eventually to Nualei when Vaka 

has 1 tax allotment. On their arrival, he and Mele went into the house there and 

had sexual intercourse leaving Schaumkel und Salote in the bus nearby. 

Vaku admits thut sexual intercourse (lI1d says that Mele took off her 

C' clothes when he left for a moment to collect a mat from the bus. Mele says she 

was told to take her clothes off by him and did except for her underclothes 

whic h he removed. She also said they had previously tried to have sexuitl 
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intel course at Fanga but were disturbed by Schaumkel's return. It appears she 

i was laving her period at that time and she says she told Vaka on that first 

attenpt. She also says that once they had started sexual intercourse, she asked 

him to stop because of her period. The charge of rape depends on that denial 

becalse at no previous or subsequent stage does she describe any attempt to stop 

the intercourse. I believe she was having a period but I am not satisfied she 

allowed it to prevent intercourse nor that she asked Vaka to stop at any stage. 

The prosecution must prove lack of consent and have failed to start to prove it. 

In fa:t, the evidence convinces me Mele was a willing and consenting partner 

throughout the sexual intercourse. Vaka is aquitted of rape. lIe has pleaded 

guilt:' to indecent assault, as he must, because the girl could not consent to the 

acts lIe admits occurred. 

Before dealing with the abduction count, I shall deal with Schaumkel's 

case on counts one and two. He denied to the police and denies to the Court that 

he tollched Salote. He admits once asking her whether she had had any previous 

sexual relationship but denies anything more. He admits they chatted in the 

van en the return to Fanga but denies there was uny familiarity. He denies 

takin:: Salote in his van to lIa'aleiho. 



Salote described how, once Mele and Vaka went into the house at Nualei, 

Schaumkel took off her clothes and told her tO,go to the front of the bu's where 
"'" h ... l'" 

they had sexual intercourse. She used the word 'rape' but, when asked l:wt it 

meant, said it simply meant sexual intercourse. There was absolutely no 

evidt:nce of lack of consent on her behalf and, again, I am convinced Salote was 

also J. willing and eager participant in the sexual intercourse. Schaumkel is 

aquil ted of rape. lIe denies the sexual intercourse or any intimate behaviour. 

Mele and Vaka describe how, after they had sexual intercourse, they heard 

Schallmkel calling to them to leave before it was daylight. Mele said that, when 

she returned to the bus, she could see Schaumke1 and Salote had no clothes on 

the upper half of their bodies at least. That is denied by Schaumkel who is 

sUPPJrted in that by Vaka. 

I am satisfied beyond any doubt that Schaumke1 did have sexual 

intercourse as described by Salote. I believed Salote's and Me1e's evidence. They 

were clear and credible witnesses. I allow for their age is making that assess­

ment but, by any mea'sure, they were good witnesses. Schaumkel I did not 

belie"e. He said he joined the others in Sopu to drink beer and when the rest 

went to Ambassadors, he preferred to stay with the beer. Once he had left his 

van at Ha'ateiho, he joined them in the bus because the beer was there. At 

NualEi he simply sat and drank beer. I do not believe him. 

Indecent assault is an assault accompanied by an element of indecency. 

In thi s case the act of sexual intercourse is an inl1iction of unlawful force 

accompanied by indecency. I am satisfied and it is not disputed Salote is under 

16 and cannot therefore consent. The second accused Schaumkel is convicted of 

indec,mt assault on'Salote. 

Each of the accused is also charged with abduction of a girl under 14 years 

old. Under section 129 of the Criminal Offences Act, the prosecution must prove 

beyond reasonable doubt against each accused that the girl was under 14 years 

and tLat he took her out of the possession and against the will of the parent. I 

must l:onsider the evidence on this charge against each accused separately but 

much of it is common to both. I am satisfied beyond any doubt th~t the 

prosecution have proved in each case that the girl was under 14 years old. They 
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hav,! calfed both parents of Mele and of Salote and [ am satisfied to the same 

standard that, if there was a taking, it was against their will. 

The defence in each case is that it was the girls who suggested the 

meejng and who suggested going to Sopu and that, by the time they joined 

the ;lCcused, they had themselves left the possession of their parents. That the 

girl:onsented to the taking is/of course, no defence but the Court must be 

satisfied there was a taking out of the possession of the parents. 

[ cannot accept the interpretation of law suggested by the defence. 

POss,!ssion in the sense of this section means and must mean far more than 

the immediate physical custody of the girl. A child when she is at school or 

visiting the the town, is still in the possession of her parent. Leaving the house 

for a temporary purpose intending to return does not mean the child ha~ left 

the rossession of her parents. Taking a girl out of the parents' possession means 

somE conduct am¢ounting to a substantial interference with the possessory 

i relat onship of parent and child. 

Whilst it is not necessary for the prosecution to prove there had been a 

takin~ by force, it is necessary to prove there was some inducement or 

blanc.ishment held out to her by the defendants. On the evidence in this case, 

both accused admit they had frequently carried the girls in their buses whilst 

they ,,,ere in school uniform. They both knew the girls were attending school. 

Both :laim they thought the girls were older. They talked of 17, 18 and 19 years 

Cold bJt neither ever asked them their age or anything to ascertain which form 

they' "ere in. Having seen both girls in court in everyday clothes, 1 accept the 

accus ~d may have believed they were older than 12 but I am satisfied they knew 

they I,'ere school girls and therefore likely to be young and were reckless about 

theirlge. That fact gives them no defence to a charge under section 129 but it is 

a relc\'ant factor in considering whether the accused knew they were in their 

parents' possession and whether or not the)' were taking them against the 

paren ~s' will. A girl of J 8 who is ,,!lowed to stay out all night and is taken out all 

night is not removed against th!.! will of her parents. lIowev!.!r, I am satisfied 

beyond any doubt each of these men knew these girls were young. I do not 

believ.! they thought them as old as they claimed in court. They knew that these 

girls \I ere attending school and would not be allowed to stay out drinking with 
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virtlal'stranger.s until 5 in the morning. They induced them to go wit)1 thel1,l by. ' 

alTering d-rinks and sexual advances and that 'is a t'lking. 

Vaka, whose evidence I felt was generally honest, said that Mele asked 

him in the morning if he would like to go out ivith them. That I accept was more 

the :onduct of a older girl. However, when they were refueling the bus Salote 

wan :ed to leave and he heard Mele persuade her to stay on the basjs that, if they 

did lot return home together, their parents would find out. 

At Fanga he asked when they wanted to be dropped home and was told it 

was 3.ll right because their families thought they were at a barbeque. They had 

mov!d from Sopu because Salote said 'she lived there and someone might 

reco ~nised her. All these matters, I am perfectly sure, showed Vaka that l\lele 

and Ger friend were young and clearly not meant to be out. He is gUilty of 

abdl ction contrary to sect 129 and I convict him accordingly. 

In the case of Schaumkel, he joined the others later and there was no 

evid(,nce any of the comments just described were made in his presence. ' 

However I have already found I do not believe him when he said he thou,ght the 

girls were much older. I am satisfied beyond any doubt he knew they were at _'~l' 
school, were likely to be young and took no steps to ascertain their age. As the 

evening progressed, I am satisfied beyond any reasonable doubt that he knew 

Salot·! should have been at home. He certainly should have enquired and did 

not. lie must have known, and I am satisfied did know, that young school girls 

are n)t allowed out in this way in Tonga by their parents. He also induced Salote 

to st.y by offering sexual advances and by taking her off in his van. I am 

satisf ed beyond reasonable doubt that he abducted her contrary to sect 129 and 

he is convicted on count three. 
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NUKU ALOFA. 17 December 1993. 




