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IN'THE SUPREME COURT OFTONGA - NO. 383/93 & 384/93
CRI IINAEHORISDICTION - e

BETWEEN : REX

AND 1. - TEVITA VAKA
i\ ELEVISI SCHAUMKEL

WAFD CJ

Veikoso for the First Accused
P. Tonga for the Second Accused
Elrir.gton for the Prosecution

| | - d
Hearing : 14, 15, 16 and 17 December 1993
Judgment 17 December 1993

- JUDGMENT

The two accused are each charged with rape, indecent assault on a female

and : bduction of a girl of less than 14 ycars on 19th February 1993.

" The wwo girls involved are close friends. Both attend Tonga High School
and, 1t the time, of these incidents Mele was 12 years, 11 months and Salote was
12 years 4 months. The accused are both bus drivers and their work includes
carry.ng the two girls to and from school, ‘The first accused, Vaka, is a single

man of 27 years and the second accused Schaumkel, is @ married man ol 30 years.

‘The charges relate o the same overall incident but Vaka is charged only

in relition to Mele and Schaumkel in relation to Salote.
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On the day involved, the two girls had arranged with their parents to go to
. sports training at the school followed by a barbeque and-alterwards -,sometime
about 9.00 pm - both were to stay the night at Mele's house in order to study.

Whether that was originally a genuine arringement was never revealed
on the evidence but it was clear the two girls had decided very early on to do
- otherwise., It is not disputed that after school, they wént home and changed into
ordinary clothes and boarded Schaumkel's bus. They suggested he-went to Sopu
but, when they stopped at Lopaukamea, Vaka's bus passed and also stopped. The
girls transferred to his bus in order to let Schaumkel drop his other passengers.

It was agreed they would continue driving with Vaka who had finished
worl and so he took them when he went to fill the bus with fuel. From there
they drove to the base from where Schaumkel worked. It was arranged that
they would go to Sopu and Schaumkel would join them later. On the way Vaka
browght five Royal beers and, once they arrived in Sopu, the girls who had
never drunk alcohol before, asked to taste it and then had a botte each given to

then,

Schaumkel arrived shortly after with another man but later left and
returned with 20 cans of beer. Because it appears Salote lived in Sopu, it was
decicled to move to Fanga and much of the beer was consumed there. Whilst
there, Vaka bought another 10 cans and a half litre of vodka. Those drinks were
sharcd with a number of others and there is a sharp dispute how much the two
girls drank. What is clear is that they did drink some beer and I accept their
~ evidence that they were affected by it. I do not need to resolve the issue beyvond

- that hecause the prosecution do not suggest they were so drunk they could not

consent to sexual intercourse.

At one stage at Fanga, SchaumKel swent in his vehicle to town and took
Salote and another man, who was left in town whilst the accused and Salote
drove back. Salote told the court that, when they arrived back at Fanga,
Schat mkel stopped his vehicle behind the bus and they remained in the van.
Short y afterwards they had sexual intercourse. That is denied by Schaumkel.
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Later thc other men left to go to the Ambassadors Night Club and the
accised and thc two glrls drove first to Ha'ateiho where Schaumkel left his van.’
Aga:n it is disputed whether Mele and Vaka went in the bus and Salote in the
van or whether Schaumkel was, as he claims, aloﬁe in his van . | cannot on the.
evicence, resolve that dispute but it is a matter of minor importance, In so far as

it is of relevance, I take it in Schaumkel's favour that his account is correct.

Once the van had been left, all four drove eventually to Nualei when Vaka
has a tax allotment. On their arrival, he and Mele went into the house there and

. had sexual intercourse leaving Schaumkel and Sulote in the bus nearby.

Vaka admits that sexual intercourse and says that Mele took off her
clothes when he left for a moment to collect a mat from the bus. Mele says she
was told to take her clothes off by him and did except for her underclothes
which he removed. She also said they had previously tried to have sexual
inteicourse at Fanga but were disturbed by Schaumkel's return. It appears she
was 1aving her period at that time and she says she told Vaka on that first
atteript. She also says that once they had started sexual intercourse, she asked
him to stop because of her period. The charge of rape depends on that denial
beca ise at no previous or subsequent stage does she describe any attempt to 'stop
the intercourse. I believe she was having a period but I am not satisfied she

~allowed it to prevent intercourse nor that she asked Vaka to stop at any stage.

The prosecution must prove lack of consent and have failed to start to prove it.
In fact, the evidence convinces me Mele was a willing and consenting partner
throughoul the sexual intercourse. Vaka is aquitied of rape. lle has pleaded

guilt 1o indecent assault, as he must, because the gir! could not consent to the

acts e admits occurred.

Before dealing with the abduction count, I shall deal with Schaumkel's
case on counts one and two. He denied to the police and denies to the Court that
he touched Salote. He admits once asking her whether she had had any previous
sexual relationship but denies anything more. He admits they chatted in the
van cn the return to Fanga but denies there was any familiarity. He denies |

takin: Salote in his van to la'ateiho.
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Salote described how, once Mele ahd Vaka went into the house at Nualei,
Schaumkel took off her clothes and told her to go to the front of the bu’s where
they had sexual intercourse. She used the word 'rape’ but, when asked wb;:%l‘it
meant, said it simply meant sexual intercourse. There was absolutely no |
evidence of lack of consent on her behalf and, again, | am convinced Salote was

‘also a willing and eager participant in the sexual intercourse. Schaumkel is
aquitted of rape. Ile denies the sexual intercourse or any intimate behaviour.
Mele and Vaka describe how, alter they had sexual intercourse, théy heard
Scharnimbkel calling to them to leave before it was daylight . Mele said that, when
she rzturned to the bus, she could see Schaumkel and Salote had no clothes on

the upper half of their bodies at least. That is denied by Schaumkel who is
supported in that by Vaka. '

1 am satisfied beyond any doubt that Schaumkel did have sexual
intercourse as described by Salote. I believed Salote's and Mele's evidence. They
were clear and credible witnesses. I allow for their age is making that assess-
ment but, by any measure, they were good witnesses. Schaumkel I did not
believe. He said he joined the others in Sopu to drink beer and when the rest
went to Ambassadors, he preferred to stay with the beer. Once he had left his
van at Ha'ateiho, he joined them in the bus because the beer was there. "At

Nualei he simply sat and drank beer. I do not believe him. -

Indecent assault is an assault accompanied by an element of indecency.
In this case the act of sexual intercourse is an inlliction of unlawful force
acconipanied by indecency. | am satisfied and it is not disputed Salote is under
16 and cannot therefore consent. The second accused Schaumkel is convicted of

indecent assault on' Salote.

Each of the accused is also charged with abduction of a girl under 14 years
old. Under section 129 of the Criminal Offences Act, the prosecution must prove
beyond reasonable doubt against each accused that the girl was under 14 years
and that he took her out of the possession and against the will of the parent. [
must consider the evidence on this charge against each accused separately but
much of it is common to both. [am satisfied beyond any doubt that the
prosecution have proved in each case that the girl was under 14 years old. They
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hav: calted both parents of Mele and of Salote and [ am satisfied to the same

standard that, if there was a taking, it was against their will.

The defence in each case is that it was the girls who suggested the
mee:ing and who suggested going to Sopu and that, by the time they joined
the nccused, they had themselves left the possession of their parents. That the
girl -onsented to the taking is)of course, no defenice but the Court must be '

satisfied there was a taking out of the possession of the parents.

I cannot accept the interpretéttion of law suggested by the defence.
Posscssion in the sense of this section means and must mean far more than
the immediate physical custody of the girl. A child when she is at school or
visiting the the town,'is still in the possession of her parent. Leaving the house
for a temporary purpose intending to return does not mean the child has_ left

-the possession of her parents. Taking a girl out of the parents' possession means

some conduct ampounting to a substantial interference with the possessory

relat:onship of parent and child.

Whilst it is not necessary for the prosecution to prove there had been a
taking by force, it is necessary to prove there was some inducement or
blanc ishment held out to her by the defendants. On the evidence in this case,
both accused admit they had frequently carried the girls in their buses whilst

.they were in school uniform. They both knew the girls were attending school.

Both :laim they thought the girls were older. They talked of 17, 18 and 19 years
old bt neither ever asked them their age or anything to ascertain which form
they vere in. llaving seen both girls in court in everyday clothes, | accept the
accus :d may have believed they were older than 12 but | am satisfied they knew
they were school girls and therefore likely to be young and were reckless about
their 1ge. That fact gives them no defence to a charge under section 129 but it is
a relevant factor in considering whether the accused knew Lhey were in their
parents' possession and whether or not they were taking them against the
paren:s' will. A girl of 18 who is allowed 1o stay out all night and is taken out all
night is not removed against the will of her parents. llowever, I am satisfied
beyond any doubt each of these men knew these girls were young. 1 do not
believ:: they thought them as old us they claimed in court. They knew that these
girls were attending school and would not be allowed to stay cut drinking with
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virtsal-strangers until 5 in the morning. They induced them to go with them by -

offering drinks and sexual advances and that s « taking.

Vaka, whose evidence ! lelt was generally honest, said that Mele asked
him in the morning if he would like to go out with them. That I accept was more
 the zonduct of a older girl. Iowever, when they were refueling the bus Salote
wan ;ed 1o leave and he heard Mele persuade her to stay on the basjs that, if they

did 10t return home together, their parents would find out.

At Fanga he asked when they wanted to be dropped home and was told it
was all right because their families thought they were at a barbeque. They had
mov xd [rom Sopu because Salote said she lived there and someone might
reconised her. All these matters, I am perféctly sure, showed Vaka that Mele
and aer friend were young and clearly not meant to be out, lle is guilty of
abdu ction contrary to sect 129 and [ convict him accordingly.

In the case of SE};aumkel, he joined the others later and there was no
evidence any of the comments just described were made in his presence.
However I have already found [ do not believe him when he said he thought the
girls were much older. [ am satisfied beyond any doubt he knew they were at

school, were likely to be young and took no steps to ascertain their age. As the
evening progressed, I am satisfied beyond any reasonable doubt that he knew —
Salot: should have been at home. He certainly should have enquired and did

not. lie must have known, and I am satisfied did know, that young school girls

are not allowed out in this way in Tonga by their parents. le also induced Salote
to stey by offering sexual advances and by taking her off in his van. Iam

satisf ed beyond reasonable doubt that he abducted her contrary to sect 129 and

- he is convicted on count three.

NUKU ALQFA, 17 December 1993.
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