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“Trial 18th, 19th, ‘and ZOth October 1993
Judgment. : 26th October 1993

1l : On lgth January 1993 after a 51x day Tilal I leDlCEd the

_ Respondent from the Petltloner on the ground ‘of her adultery with

an9w1er man ; awarded t:e RespondenL custodv of her two chlldren

by Lhe Pethloner- ordered that the PetlLloner enJoy regular

residential accese Lo Lheac chlldren; and requlred Lhe Petltloner
to aliment each chlld aL the rate of 12) pa anga per munth. Some.
nine months later on 29th September 1993 the Petltloner applied
.to the Court to~varv thaL Order-by awarding him custody 1n5tead
of the Respondent._ A trial wae fixed on.cuatodj aloae. There

remalns -other matters of dlspute such as Access, unpald malntenance,

future malntenaqeei nd a clalm by the ReSpondent for Damages which|.
will be‘cbnaideﬁ d nother Hearlng flxed for lst November 1993
2 : The grounds upon wh" the Petitioner”s Applicgﬁi@n ?éfeiﬁadEVWére

‘flvefold, namely tha

{ONE) ¢ the Petl igner has now ra—marrled and he and hlS new

' w1fe are ab e to care full time for ‘the chlldren.
1




dh»

(FOQUR)

~on hlS le rce_f” - the”Respondent. On l?th

'she genuxne w1shesfto care full-time for Rebecca and Tanya were

_the same love and affecﬁion'on Tanya wvere she given an opportunity

'dauéhtersf.

a- - . P

C(IW0) : o the ehildren are Jiving in an unsatisfactory aud damaging

physfcat and cmotionnl environment with the Respondent

led her dutios ag

'toAschOOI'on_h'days in the_fifSt term of 1993:

on 18th-September 1993 the Respondent refused the
,'Petitianer access to the children: and,

(FIVE) : the young&r'ehild'Tanya has been diagnosed as having

& contagious’'disease and the Petitioneér has been refused

access to obtain medical treatment for her.

T

It lS undlsputed that the Petltloner has re—marrled 81nce the date

ugar born 6Lh Febtuary 1989 on a regu]ar

of thelr marriage, 'Ioana satisfied me that

thelr custody to" be awarded to. the. Petltloner. She is prepared
to glve up worklng to do so. I con51der that she is well able to
look after’ chlldren.- She has establlshed a very close bond with

Rebecca of whom she is-ynordlnately fond and is prepared to lavish

|oen

“thie elder childdkebecta'

pl 1993 he re""‘ar“edr

to do so. She is prepaved to treat these children as her own.

'fonSJder that she iS llkely to be-an

chlldren._ Her marrlage to

ure whlch warrant th Respon_ent'belng

regarded ‘as no it and proper custodlan of her two

~51nCe the dlvorce“ i*_f changed concerning the children. They

started off by coming for weekend access with the Petitionmer,

arr1v1ng Friday evenlng and returnlng Monday morning. The Respon-—
‘ 2

Petltlon

‘attdr-ifj'but“dnly_i he) cirein- |




' © From weekends only,

Tivis would have boen in bioteni breach of thr aceoesas ordoer and

‘ her evrdence in thu rfg

n'consented to him keeplng Lhe chlldren and that he kept Lhem from .

" her agalnst her wlll. Yet she did nothlng to remedy that 51tuat101,

_leew1se T belleve the¥Pet1tloner s ev1dence that the Respondent

. Petitioner but

dent stnred in evidence that the access frequently oxtnnded into
the weck, somelimes the children not being returned untll Ihur sday |
s
sumicthiing. Lowonlid huve expected a concerned izxéi.iitft‘ Lo vupuin Lo

the UouLL.V She never ¢id.  She never enjd nuything aboui this until

after Lhe'pre tnt AppllLaLLun hdd bCLH leed I cannot dCLepL o

drd ae Lruthiul or relldble. ,;f:

i1 £ liftimejeere

fPetitioner‘aequ

to regularlse the p081t10n w1th the present Appllcatlon.. On’the

other hand the Respondent would have me belleve that she never '

-In partltular, she made 1o appllcatlon to the Court for their retuzntt

In these circumstances I have no reason to dlsbelleve the

Petltloner s ev1denCe. lhat of ' the Respondent I reject as untrue.

le to recover care and control of Rebecce

eoon afterWards* “she kept. Thereafter he came to Court w1th

the presén

A considerable: pro ;em!ln this case was ‘the evidence of the
Respondent which 1n'many materlal respects was factually dlametrl—
cally opposed to that qf the Petitioner. She had no supporting

w1tnesses. MuCh‘offhef?evidence was‘a tissue of lies and I have




* i
I must: say that T rUunrl hpr evidence uncouvlncung, UﬂlClldble arnyd
devoid of the “ruth.  Lven on simple muttor“- she would attempt tlo:
wielead the Court.  Tor eiample she .Lalwi thatt el never conzented

wor R '-'“-ii“f' b Leorogadowiih S hA fhe i‘-‘iii""":‘i Loobue whoo cone-

’rnclu’uf witich (ounhv] flor

}Q:n_.,

,"(;':11;(,:-7{ vith copies of the applicut Tons

“iho Pol;tlunt} hdd hud decd fiﬂﬂ Ll“L

and ‘she as muu: as .::Jl.d LhdL 33

1Lu1' vas & forgozy
'-958 aitd a3, luey COILalnl} soen similak to her

olgnaLure olf & ICHLdl dgreemenL (ProducLlon 10). Anyhow I believed .

[=N

the Peitioner's ovmdeuce.whlch wvas that the Respondent had signe
thése-péSsport applicalions in his presence. lle identified the
s:gnature as hers.  Lven “heu SLGILH& her in the face she refused
to recognise lho ﬂruth anJ perelgted in her denial that she had
ever signed these documents. The divorce in this case was blttegly
cbntested and neithef side has forgiven the other. With time suech
rbltterness usuale passes, or at least recedes, but in this case

the preferred gamhlt LS conLlnual guerllla warfare. ks between -

Pethloner aud R qpondent Lhere is not much to choose bchEeu them.

before: how Byethéfwelfare authorities to taking theé children into

care and- fosterlng them out on a temporaly basis while the parents
_ were counselled ag td ‘the congucL expected of resp0n51b1e parents.
Chlldren are not tO‘he‘used as a weaponh in any adult dispute! |e
parents in this case must. understand that elementary fact otherwise
the day might LOmL whcn tth Court has to dec1de whether or not ‘
it is in the beeL 1ntcresLs of either parent Lo care for Rebecca

and. Fanya. I_am-hl ‘ ng to glve them one laSL chance. . The e

n thlS regard 1s partlcularly dlstre581ng..

’not w1sh the

ethey w”:e at some

K of sexual abuse.d

'alleged in¢ident in thelr marrled lufe together when ShT

claims’ her husband b came eexually aroused at the 31ght of the two

‘glrls playlng naked¢together. She made no such complaint in the

h embabsv at Leljlngton,

1tries

ThlS allegatlon‘she fou ded



‘divorce action when custody was being considered. She allowed

welfare of her chlldren.

‘thelr halr was. 1nfeSted with lice. When the Respondent gave evi

residential socoss between January and April of this year withou
protenty and she did not ub}LcL to the Peritioner having sole co
oy Bubin ohlewion ior mosi u,i._' it cosdiny Dive mouths,  The Gua

in hes yepori states that ohe "was pather sloleca] about this

allegation for it would scem lﬂL\LUthJO not: to have mcnt:oned

ourIJ r 1[ th yag yrnaner con691ncd for hor'dduphLer g- edfet 4

0 lle whenever 1t su1ts her, even about the

[
Earlier this year when theé Petitioner had the girls for waek-end

‘residential access he stated in evidence that they were always J

Lt

t
ntrol

rdian

t
()

's

n

an unhealthy condltlon when they came to him on Frlday not having

bathed since he returned them to their mother on Monday and, that

dence

llegatlon agalnsL hlm._ I belleved the Petltlenéf

riné_

upon whlch to bulld % house and has had discussions about what h

- plans: to bu11d He is now con31der1ng the financing thereof. H

has reaSonably well;gald employment and ought to be able to secu

the neCessarj‘fhn&inQ. The Reepondent now lives with her sisteri.

at the Police Tralnlng School where Tanya sleeps in the same be

as_her.mother.‘ If T“nya and’ Rebecca were both with. thelr mother |

all thrée would! réquife to share the same bed or one of them wou

m.

'to themselvesg hae been glven a plece of 1and by hls father-ln-law

&

re
d

1d
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requipe to sleep on the floor or elsewhere in the house with 1daVe
6f‘a'ﬁember r*'the*extendtd family. The Pespondent is unomplofed}

appoars to huvo no 1mmed1aLo pJans Lo eev% emplovment and is keen'

foo pre oL 1 i r nebud s withoo Copmon e dent in Ti Jji who she

- met recently nnd would like to muzzy' _fdu unknown QUJHLLL
to-the Court:, lhe 1o ol then vae no 'k

she does not c\vcvn" L::o”n his st

h-not yet proposed.marrtuge Lo hel.

future prospects are unclear.' She certainly has o proposals to
build a house nor any 1ntentJon of rtturnlng to the house she used
to occupy with. the chlldren from which she removed herself solely

because she was there on hlS own (sometlmes with the children)

=

missed the company of members of her extended family. ;

'
uPrioreto the divorce—the Respondent had been fairly lax attendidg
to Rebécca s" sahoolihg although matters d1d 1mprove as the Hearzng_

Vdate approached, a matter I commented on 1n my Judgment dated
19th January 1993 a V

page 5 where I remarked Eh ‘
"Fn the past “the Respondent has not Laken care td
: Rebecca) attended sc- re

:reg'rd'ih-receut months whleh is- JUSt as

._,se the Respondent s -case for custody
would have been setlously weakened , "

fIn the months of Harch and April 1993, the Respondeént reverted to
form. OQut: of 20 posslble attendance in March Rebecca attended school
on’ 6 days only, a 70 per centum non~attendance record: in April

she attended on only ‘3 out of 16 possible days, an 82 per centum

récord of absences. ?Fo the Guardian the Respondent &TplBIHEd th=se
absences as due to persxstent ill-health, but in Court she claimed
that most of the da the chlldren missed school they were with

thelr father whe ha eugmented the week -end access 1nto the school

, r 's 1mag1nat10n.- Rebec

wag not ill uheﬁ'u dher father at week—ends. She was healthy
DR 6




when she attended school according to the class teacher Mrs Tdkutukuﬂ
The Responder: failed to produce aiy medical evidence, such as ia

certvificate, to the nchool authorities to exploin Rebecca's abdences

and they seom Lo huve heen meurkubly Tax in Lollowing up what lwas
on any view an awlol nLtendanco'record._ The child was never taken
to sce a Doctor according to the Respondent but treated at homel
by her with what she was want to describe as traditional medicipe.

She had to say thi" for thcfe was nothing else credible she could

' havc sald What she sald I do not. belleve ;Thishchiﬁd3aopeers_,

siaded that| -

a-e'been as

r;there 1s any Just

% :’,l"‘

__larly.“I amrrelu ;ﬁ-:ﬁ, 'qI‘AA ﬁ‘:tﬁé_Réébon,

yen’ were she -with her -

it

Q : Rebecéa inrfa‘t“isﬁhow living with the Petitioner. and 'Ioana.and

iy contented in. LhEIr company She is a happy child, obviously

well cdred for. C i

|

11 : When in SWeéden thisLSummer with her father the younger child Tanya

was dlsgnosed as sufferlng from ShlgellOSlS whlch requ1red treatment

'_ I heard ov1d'nce from Dr Macdonald that ths was a para zd-tic 7

route.

The onset of the dlse s can'be ‘

g to ascertaln whether the patlent is dlsea_e :

gave evidence that the information He rece%ved‘

in Sweeden was that hese tests indicated Tanya was still positihe.

|
He is keen for further tests to be made 1n Tonga but. the Respondént
refuses to co—operate. She just cannot accept that Tanya is 1nfected

in this way, . She 15 puttlng her child at rlsk just ‘because she

w111 not belleve what the Petitioner is telllng her. Further early

testing is requ1red”’and thereafter medical advice must be followed.




é:ffd”}d in. vJ"cwnl\fﬁziﬂn uUl mothen o

©an thjs-child is alluchhor a healthy

‘that someone would come to remove her and that the child should

jthls unless thele aPe compelling reéasons for*spllttlng the famlly

1ng each other
D thhlé

 arrangement

'fhave-ﬁht 1i

M L}

I have no runf1donco that the Respondent will seek proper advice

or fo]]ow any presgrlhod course of Lroatment.

f"ﬁppear to be hﬁppy

L]
-

Lngether “UhGVPE-I a not satisfjed ,_‘theﬂmother‘s influent

one; Tanya used to display
a firtndly faeo to the world: but now Iunv'and hides whenever anyone
calls at the Respondent s home. She did this when the Guardian
arrived ostensibly'because she thought the Guardian was there to
rEmdve-her.' The Guardﬁan is a kindly lady and would rot I belipve
have given her this impreSSion. The change in the child's attifude
I am satisfied, on. the evidence, is the deliberate handiwork of

the Respondent. It was mischief on her part'torlead-Tanya to believe

R

be wary not only of strangers, but of her father as well I do

ig

(2

she

'Petltloner;w V,S‘thlS as well., I agree, It is natural for chilldren

. to be brought up'together and the Courts will 1nvar1ably prefer :

which) _1n thls casey there are not. The more especially should
the children be kept together in this instance as that is apparently
what they would preEer. Each misses the company of the other,
I have seen: them together, conversing -and playing, and fully en)oyf

'sl-

ae@pany. . : =

tances of thlS case I am persuaded that it 157

st 1nterests to vary the EXIStlng custody

award thelr custody to the Petltloner. I

e to thlS conclus1on but the dlsruptlon to.

- father sinee early’May 1993,'as*ﬁasﬁThnya'

'untll about_l - S }tember 1993. When reunited with her elder sister

I believe she w1ll readlly adjust to her new env1ronment. The Peti-
. ! , 8




. ) F
tioner and 'Ioana are well able and willing to provide for both
children and in my opinion will provide them with a stable loving
heme. There is of course a strong maternal-bond between the Respon~
denl and her ciildven, cape (_ldlly 'dmcl but this properly car be

Caleled for by BENLTOUS ACCESS, p]ﬂVJdod always that sho CALCS for

lho chlldren Lﬂ il fltLLng manner-while the“

Care \uth ‘her. Bug I

am noL LOHVIHCEd on Lhe ev;dence ft r'ble Lo exerc1sé-'

~ the dutles of cusLodlal parenL 1n a i) Jthe Pethloner‘i

'IT 1§ ORDERED. AND ADJUDGED THAT {1] Paragraph (Two)
of the Judgment Order dated 19th Janﬂary.1993‘be
retalled3ﬁithfeffect from today:'[2] The Petitioner
now be granted custody of the- two female children of
the partles marrlage, namely Rebecca Fatafeh1 born
9th January 1987 and Engellna Tanya Sugar born 6th
February 1989

1993,

, 20th October




