IN THE SUPREME COURT OF TONGA | NO.C.APP.900/99
CIVIL APPEAL |
NUKU’ALOFA REGISTRY

BETWEEN : 1. ‘ALIPATE MATEKITONGA - Appellants;
' 2. KATOA SILATOLU '
3.  HALOTI LATU

AND . ‘OFA ‘OKUSI - Respondent.

BEFORE THE HON. CHIEF JUSTICE WARD

Counsel : Mr S.A Tﬁ’utafaiva for Appellants
: Mr L. Veikoso for Respondent.

Date of Hearing : 1 October, 1999.
Date of Judgment : 11 October, 1999.
JUDGMENT

This is an appeal against the finding of the magistrate in a civil action. The
respondent was the plaintiff in the court below and he claimed $800.00
~ damages for the loss of a pig, which was killed and eaten by the three
appellants.

The plaintiff gave evidence that the pig belonged to Paula Tatafu and the
plaintiff had been asked to look after it. However, it had wandered previously
and, at the time it was killed, had been confined in a sty belonging to Noble
Uluvalu. The plaintiff had described how he first heard the pig had been killed
and went to see. By that time the pig had been cut up and only a small portion
remained in a freezer.

He called the man who he had previously asked to put tHe pig into ‘Uluvalu’s
sty. He had done as asked but, on the day the pig was killed, he saw it only
after it had been slaughtered He told the court that he had told the first
appellant that the pig belonged to the plaintiff the appellants killed it but later
in his evidence said that he told him after it was already killed.



Each of the appellants gave evidence. Their account was the same in relation
to the killing of the pig. They said they were told by ‘Uluvalu to kill the pig and
use it to feed the people working for him and that is what they did. The first
appellant agreed when asked if he realised it was ‘Ofa’s pig but never said he
knew of that fact before he had killed it and cut it up which he had done on the
instructions of ‘Uluvalu. The other two appellants told the lower court that
they simply followed the instruction of ‘Uluvalu and had no knowledge that the
pig may not have been his to kill

The magistrate gave a short judgment in which he accepted that the pig had
been put in ‘Uluvalu’s sty and that it was slaughtered, roasted and divided
there. He then stated,;

“The question being asked today is whether the pig belongs to ‘Ofa ‘Okusi or
Paula Tatafu or ‘Uluvalu. The reason it was slaughtered is because the noble
told ‘Alipate.”

His conclusion was:

“This case is for slaughtering ‘Ofa’s pig, eating it and dividing it. With ‘Alipate
he has no doubt in telling of the knowledge of the pig. It belongs to ‘Ofa. With
respect to Katoa and Haloti, they were bemg told by “Uluvalu but there is no
witness, Therefore I will rule for the plaintiff.”

He finally ruled that he would accept the claim only for $600 and divided that
sum equally between the three defendants.

It is clear the magistrate found that the pig did indeed belong to ‘Ofa and there
was no dispute the defendants had killed it. However that is not sufficient to
establish liability. The evidence against the first defendant was that he was
only told about the ownership of the pig after he had killed it. The killing had
been on the instructions of the noble. The other two clearly had no knowledge
of the ownership before they killed it and they also gave evidence that they
were instructed to do so by ‘Uluvalu. The magistrate appears to have rejected
their account because there were no witnesses. That was an extraordinary
statement because the two defendants, who are of course witnesses, had given
evidence.

The magistrate has decided the case entirely on the basis that the pig was
killed and did not belong to the defendants who killed it. He has not addressed
his mind to the basis of liability. If there were claim against anyone, it would
have been against the person who gave the instruction td these men to kill the
pig. On the magistrate’s finding of fact, he was the person who was liable and
should have been sued. These appellants killed someone else’s pig in the
genuine belief it belonged to the person who had told them to do it. They were



the innocent agents of the true tortfeasor on the facts as found by the
magistrate. The evidence fell far short of establishing any liability in tort
against them.

The appeal is allowed and the order quashed.

I should also mention that, had the judgment stood, I would not have been able
to accept the final order for damages. The claim was that the pig was worth
$800. There was no evidence of the value except the claim that it was a puaka
toho by one witness and a denial of that by one of the defendants. The
magistrate decided it was worth $600. He should have heard evidence of the
value and there was none. He has simply plucked a figure form the air. The
decision to share the burden equally between the three defendants is also hard
to understand in the light of his finding of a greater degree of knowledge and
intention in the first defendant than the other two. There may have been a
reason. The magistrate has a wide discretion in the distribution of damages
but, as with every exercise of a judicial discretion, it must be exerc1sed for good
reason and those reasons must be stated.

The order in the court below is quashed. The plaintiff’s claim fails. The
magistrate had ordered each appellant to pay $7.00 for the court fee and
$50.00 each for the lawyer’s fee. I assume those add up to the total costs and
so I order that the plaintiff should pay the same costs to each appellant. If any
fees have already been paid, they must also be refunded in addition, as must
the damages if alredy paid.

‘The plainti_ff must also pay the costs of this appeal which I shall fix at $100.
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