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'FURTHER JUDGMENT OF FINNIGAN, J

I issued a writ of distress to enforce judgment in this matter on 27 March 2000
(No. 1/2000). The bailiff seized certain goods at Phoenix Motel, a business
operated by the judgment debtor, and then two parties made claims on the.y
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of the other is before me for determination.

inside a shop that carries on business in the motel/shop/restaurant/nightclub-
premises of Phoenix Motel. I heard the evidence of the claimant, and of the
judgment debtor, and of the judgment creditor and of an officer of the
Department of Labour, Commerce and Industries.

The claimant is Wu Ying. He claims the goods that the bailiff seized fI"OI’I’l..f 11

The issue is factual. Who owns the goods that were seized from inside the
shop? There are two answers put before me. One is that the goods belong tolii
the judgment debtor because he operates the shop, employing Wu Ying as his
manager. The other is that they belong to Wu Ying because he operates th
shop. There are no written agreements, but the judgment debtor and Wu Ying
allege an oral agreement, by which Wu Ying came back to Tonga from China to
help the judgment debtor. Under that alleged arrangement, Wu Ymg manage
the nightclub, restaurant and motel, but operates the shop in his owniy |
personality, paying rent and a share of any profits. 4



contract for purchase of the business, which is the foundation of the Judgmentjl’_ {8
debt, included the shop and its contents. Thus his claim is that the goods in' ' * i, .
the shop belong to the judgment credltor and are available to him in:f i
satisfaction of the judgment.

‘Wu Ying and the judgment debtor claim that things changed after the falled;; .g t'
sale and purchase. Wu Ying stated in evidence that he took over the shopi, HiH
without stock from the Chinese person who previously operated it. He paid'
that person in January 2000, for chattels such as a bed, refrigerator, stove and !
gas bottle. He produced receipts for these payments. He stated that he',
stocked the shop himself at his own eXpense, buying the stock on 7 April 2000
with money that he had brought to Tonga in US dollars. He produced invoices’,; gEl
showing purchases of the items, showing consecutive cheque numbers on anI
account at the ANZ bank in Nuku ‘alofa, all on 7 April 2000. He produced a;
photocopy of one cheque butt and during cross-examination offered counsel}’ B
the cheque book for perusal of the pthers. Some of the goods he had: i\
purchased from the shop of the Judgment creditor. He stated that he hadiy ¥
opened the shop for business on Friday 7 April, and that it had been closed by“
the action of the bailiff on Monday 10 April.

about what is the balance of probabilities. It is not necessary to resolve the?g‘:
issue of who uItlmater operates the shop, though it does seem to me that thei;
operator probably is Wu Ying. The licence is held by the Judgment debtor and °
is in the name of his Tonga partner, which I find not surprising. As for the . it
stock, I am satisfied to and beyond the probability standard that the items R
listed in the invoices were purchased on 7 April by Wu Ying with his own' T
money. I find that they are the property of Wu Ying. I have not made a
detailed check, but the submissions proceeded on the basis that goods selzed
by the bailiff from inside the shop are the same goods. I direct that they be
now returned into the keeping of Wu Ying. '

There is no doubt in my mind that the bailiff acted responsibly and in good‘f
faith. Nonetheless, the claimant is entitled to his costs on this application, and’
I hold accordingly. Liability to pay those costs, and the amount, I expect can'
be settled by counsel because they have been negotiating successfully in this®
matter till now. However, there can be subrmssxons and I shall decide those
matters if counsel cannot agree.

NUKUWALOFA: 21 June, 2000
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