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IN THE SUPREME COURT o TONGA AM 33 of 2011
APPELLATE JURISDICTION | IMC CV 79/2011]
NUKU'ALOFA REGISTRY |
BETWEEN:  ma'aFy TONGA - Appellant

AND - TANIELA VAITOH] = Respondent

N Fa’otusia for the Appellant

| Piukala for the Respondent

JUDGMENT

'Apparently, a statement of defence was filed but despite the hearing
of the appeal being adjourned pPart-heard in order to allow the papers
to be put in order, | was not Supplied with a Copy. According to Mr.
Piukala the Defendant denieg having ‘anything to do” with the
damage to the car. :




. bl -

4, After heanng both partres the magistrate decided that he was not
satisfied on the balance of probabilities that the Defendant had
proved his case. Accordingly, the claim was dismissed.

5. Mr. Fa'otusia says that the magistrate erred in his evaluation of the
evidence and that the transcript of the proceedings in the magistrates’ .
Court was fundamentally incorrect. He asks for the judgment to be
set aside and for the matter to be remitied to the magistrates’ Court
for retrial before another agistrate. Mr. Piukala did not accept that the

“magistrate had erred and asked for the appeal to be dismissed.

6. In my view, neither of Mr. Fa'otusia’s arguments can succeed. An
appeal court is slow {0 reverse findings of fact by a lower coutt,
including evaluations of credibility (Benmax v. Austin Motor Co Litd

| [1955] 1 All ER 326) and while a transcript may contain errors, the

£ appeal court will find itself bound by the transcript in fact produced

unless it is agreed to be faulty or there is some evidence to show that

it is.in fact faulty. In the present case Mr. Piukala did not agree that

the record was incorrect and there was no evidence, beyond Mr.
Fa'otusia’s assertion, that it was not accurate.

7. In my opinion, the appeal must succeed because the case was .
decided on the wrong question, not because the wrong question was
wrongly decided.

| 8. The matter will be remitted to the Magistrate’s Court for retrial on the
following question:

“Was the Plaintiff's car damaged while in the Defendant’s care
and after it had been consigned to the Defendant by the
Plaintiff in order for it to be transported from New Zealand to
Tonga?”

If the answer to that question is in the affirmative then the Defendant

will be responsible for the reasonable cost of its repair. In my opinion

the Plaintiff would be fully entitled to take the car to.. heJepalred-by'a"“““ T
gal:age oﬂhas-ehmce*wtf“ther or not the err'""héleih*t agreed |
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