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JUD!

Introduction and background

These four separate appeals by the Public Prosecutor against the adequacy of
sentence imposed in the Supreme Court were heard together by this Court.

Facts

From 21% May 2007 until 10" July 2007 a criminal enterprise involving forgery of
cheques drawn by the Government of Vanuatu, and obtaining money by
deception was perpetrated in Port Vila. The forgery involved fraudulent alteration
of legitimately drawn cheques by changing the name of the payee and grossly
inflating the amounts of the cheques. A total of 7 cheques were forged in this
way. Six of the cheques were deposited into accounts and funds were then
drawn upon. The presentation of the 7*" cheque on 10" July 2007 resulted in the



discovery of the criminat enterprise and charges were preferred against 8§ alleged
participanis.

The ringleader and mastermind of the criminal enterprise was one Salendra Sen
sinha, an Indo-Fijian who arrived in Vanuatu in late 2005, When the crirninal
enierprise was discovered, Salendra fled Vanuatu and returned to Fiji. He was on
bait for other unrelated offences. He has not been returned to Vanuatu, despite
request for exiradition to face trial on charges arising from their criminal
enterprise. However all the others who were aileged to have been involved with
Salendra in the criminal enterprise stood trial in his absence. -

Police laid charges in relation fo individual cheques. Initially separate trials were
conducted before Tuohy J., but subsequently matiers were amalgamaied and
heard together. Verdicts were delivered on 11" March, 14" March, 15" Aprit and
11" July 2008 respeciively. Five persons were found guiliy of charges arising out
of the criminal enterprise namely: lLopez Adams, James Weties, Malon
Hopsmander, Andre Lesines, the current respondents and Sandie Leo. There is
1o appeal with respect to Leo’s sentence.

After the verdicts but prior fo senience Lopez Adams and Sandie leo appealed
against their convictions. This Court (differently constituted), dismissed those
appeals on 25" July 2008,

On 59 August 2008 Tuohy J. senienced the respondents as follows:-

Sandie Leo! to 3 years and 9 months imprisonment and a compensation order of
V170,000 for 12 counts of; uitering a forged documen, obtaining
property by deception and false pretences.

James Weiies: to 2 years imprisonment on 5 charges, iwo of uttering a forged
document, one of aiding a forgery, one of obtaining money by
deception and one of obtaining money by false pretences;

Malon Hopsmander: to 15 months imprisonment and compensation order in the
amount of VT90,000 on two counts of aiding a forgery;

Lopez Adams: his sentencing was adjourned to give him the opportunity to pay
compensation on 7 October 2008. Dawson J. sentenced Adams to
12 months imprisonment together with compensation of
VT4,800,000 on one count of aiding forgery.

Andre Lesines: compensation order of VT250,000 and 250 hours of community
work on one count of aiding forgery.

The sole issue for the Court is whether the sentences were manifestly
inadequate. C



Overall otfending

We first consider the overall culpability of the respondenis and then each
individual respondent. The appellant’s case was that the judge had correctly
identified the sericusness of this offending in his sentence of three years nine
ronihs imprisonment with respect to Sandie Lec. The appellant submitted that
the culpability of Weties, Adams and Hospmander was at a similar leve! to Leo.
The Prosecutor accepted Lesines’ offending was at a lower level of responsibility
but submitted & prison sentence was still jusiified for this offender. The
appellant’s case was thai ihe judge failed fo recognize the seriousness of the
offending given that significant sums had been fraudulenfly taken by the
respondents as a result of this offending. Counsel submitied the judge over
emphasized the mitigating features.

We agree that there is litile {o choose between the culpability of Weties, Adams
and Hospmander. Each had their own particular aggravating features. Weties
was involved in more than one cheque fraud, Adams profited by some VT4.9
rillion and Hospmander used cheques received in his capacity as a member of
parllament to defraud the state. '

We do not however accept that on this Siate appeal the sentence imposed on
Leo sets the benchmark for offending by Weties, Adams and Hosprmander. The
total sum involved in these frauds was over VT40 millions. This was therefore
fraud on a large scale. Other then Salendra none of the respondents were
involved in all of the dishonesty. MHowever very liitle compensation (less than VT4
mitlion) has been paid.

Counsel for Adams provided a useful schedule of the sentences imposed for
major fraud cases in Vanuatu over the last 15 years or s0. We reproduce this
schedule as a useful annexure to this judgment io illustrate sentencing levels for
such fraud. However each case has ifs own particular features making close
comparison of ultimate sentences difficult.

James Weties

A Mr. Charley Sau received a legitimate chegue for VT20,000 from the Vanuatu
Government. He sold the cheque to Salendra. Salendra altered the cheque to
VT7,500,000 and made the payee Weties. Weties deposited the cheque into his
account. Later he withdrew most of the money from his account and paid it to
Salendra. Weties also assisted Salendra in another cheque fraud involving Leo
by photocopying a cheque to facilitate the forgery.

Thirdly an MP Dunstan Hilton received a cheque from the Government for
VT500,000. Somehow the cheque came into Salendra’s hands. He altered the
amount of the cheque to VT3,905,000 and the payee to Weties. Weties
deposited the cheque into his account and shortly afterwards withdrew the whole
amount paying most {o Salendra. :



Through Weties actions V111,6 million was unlawiully obiained. It was accepted
Mr. Weties personally profited by VT million. Salendra received the remaining
money. Mr. Wetles must be credited with paying VT440,000 in compensation.
FThis was money still in & bank account which the judge ordered be paid 1o the
siate. '

Two years imprisonment was a lenient senience. However as the judge
remarked Mr. Weties had a crime free past and a good record as a cifizen. The
judge accepted he was deeply remorseful for his actions and had paid all the
compensation he could possibly pay. While at the very bottom of the range
~available to the judge for sentencing for this offending we do not consider 2 years
imprisonment was outside of the range available 1o the judge.

Lopez Adams

The state filed appeals against the sentencing decisions of both Tuchy J. and
Dawson J. The appeals are against the inadequacy of the prison sentence. The
prison sentence was imposed by Dawson J. and it is therefore that sentence that
is the subjeci of the appeal.

Justice Tuchy took a somewhat unorihodox procedure with respect Adams’
seniencing.

The facts established that Adams had legitimately received a cheque from the
government for V178,500. He gave the cheque to Salendra. Salendra changed
the amount fo VT8,760,000 and gave it back to Adams. Adams banked the
cheque and kept VVT4,950,005 for himself and gave the rest to Salendra.

The judge considered Adams was the most morally culpable of all the
respondents. He described him as an educated, intelligent man, who could not
possibly have claimed Salendra duped him. He pointed out Adams had received
the largest sum of all the respondents.

The respondent's counsel at sentencing suggested Mr. Adams could pay
compensation for the full amount received by him “guickly if he had the chance to
sell assets”. The judge therefore adjourned his sentencing for three months.

He said “I'm going to handle your case in this way, Mr. Adams. I'm going to
adjourn the sentence for you. I'm going to make a compensation order now that
you make a payment of VT4,8 million within two months from foday. If that
compensation payment is not made, | indicate to you now that your sentence will
be 12 months imprisonment. If that compensation payment is made then the
Court will consider a sentence which does not carry immediate imprisonment,

communify work of the highest possible amount and a suspended sentence from
imprisonment.”

It was open to the judge to adjourn sentencing to give Adams a chance to make
a substantial compensation payment. It was in the interests of the people of
Vanuatu 1o have some of their money back and relevant to sentencing if a

4



subsiantial compensation payment was made. What however was noi
appropriate was for the judge to specify exactly what sentence would be imposed
at the expiry of the two months depending upon whether the compensation
payment was made or not. This approach created a particular difficulty in this
case hecause Jusiice Tuohy was not available for sentencing afler the two
monihs. Justice Dawson completed the sentencing.

As it turmed out at the expiry of the two months no compensation payment had
been made. While Adams was only involved in one successiul fraud it involved a
very large sum of money, almost VT11 million. This was similar o the total
amount involved in Weiies’ dishonesty. Adams received a large amount of money
personally, some VT4.9 million, from the dishonest transaction. For all practical
purposes Adams has paid no compensation although he appears o own assels
valued at many tirmes the compensation order. We acknowledge after the hearing
of the appeal Adams paid VT330,000. While he is entitled to some credit for
payment of this sum it is less than 10% of the compensation ordered and less
than 5% of the total loss caused by him.

Finally as the sentencing judge remarked Adams was an intelligeni aware
businessman who must have undersiood from the beginning this was a
substantial fraud on the government of Vanuatu.

We consider therefore Adams’ culpability to be similar to that of Weties. Adams’
sentence of 12 months imprisonment was therefore in our view manifestly
inadequate. We have concluded that 2 years imprisoniment imposed on Weties
was at botiom of the range available to the Court. We therefore quash Adams’
senience of 1%”months imprisonment and substitute instead a sentence of 2
years imprisonment,

Malon Hospmander

Hospmander was a Member of Parliament at the relevant time. He was
convicted in relation to two cheques. The first was a Member’s allocation cheque
issued to him on behalf of the Unua Community for the sum of VT 500,000. This
cheque was sold to Salendra by Hospmander for VT1,000,000. The respondent
Lesines acted as a conduit between Hospmander and Salendra. The cheque
was altered by Salendra from VT500,000 to VT 11,805,000. The second cheque
was for VT500,000 payable to another member of Parliament Noel Tamata. This
was given fo Mr. Hospmander who sold it to Salendra for VT1,000,000. He kept
part of the money for himself. Salendra altered the cheque to V126,800,000
however the fraud was discovered before he could cash this cheque.

The Public Prosecutor submitted that this sentence was manifestly inadequate on
the same grounds advanced in reiation to Adams and Weties.

The judge did not consider that Hospmander’s offending was as extensive as Leo
or Weties. The judge identified the serious aggravating feature that the cheques



that were used were received by Hospmander not in his personal capacity, but as
an MP for his community.

s true that this respondent did not commit as many individual instances of
dishonesty as Leo or Welies. Nor did he receive as much money as Adams from
the fraud. However his actions caused a lass of V111 million to the government
of Vanuatu. He profited in the sum of VT1 million. Most seriously he used his
position as an MP, a position of high trust in the community, io defraud the very
people he had been elected to serve. The compensation ordered fo be paid by
him was for less than 10% of the sum he received and less than 1% of the sum
he helped to defraud the government of. Although in his case there are different
aggravating features we also consider his culpability to be at a similar level o
Weties and Adams. We iherefore quash the sentence of 18 months
imprisonmeni and substiiute one of 2 years imprisonment. >

Andre lesines

Lesines, at the relevant time, was a political advisor to the Ministry of Foreign
Adftairs and thereby part of the parliamentary systern and in a position of frust.
Lesines acted as a go-between between Salendra and Hospmander. He received
VT250,000 for assisting in the fraud commitied by Hospmander. The judge
concluded that Lesines knew, when he acted as the go-between, that Salendra
was going to dishonesily alter ihe parliamentary cheque.

Ordinarily such dishonesty would justify a short term of imprisonment. The
respondent breached his position of trust by facilitating the defrauding of the
Goverment of Vanuatu for personal reward. While he offered compensation when
the matter came for sentence he had paid no compensation despite apparently
having assets of VT10.5 million.

The judge acknowledged Mr. Lesines had shown remorse. However, that can
have little effect on sentence given he pleaded not guilty and denied his
involvement in the offending and the judge found he lied at trial.

In the circumstances however, given that this is a state appeal, we think it would

now be unfair o impose a short prison sentence in place of the community work
sentence he received. Therefore we dismiss the state appeal relating to Mr.
Lesines. ‘

In summary therefore:-
1. With respect to Weties the Public Prosecutor's appeal is dismissed;
2. With respect to Adams the Public Prosecutor's appeal is allowed. The

sentence of 12 months imprisonment is quashed and a sentence of 2
years imprisonment is substituted;



3. With respect io Hosprnander the Public Prosecutor's appeal is allowead.
The sentence of 15 months imprisonment is guashed and a sentence of 2
vears imprisorinent is substituted;

4. With respect to Lesines the appeal s dismissed.

Al compensation orders remained as imposed in the Supreme Court.

Finally we wish {o observe that those who defraud the public purse in such a
serious way can expect deferrent seniences well beyond those imposed in this
case in the future. When the Government is defrauded all of the people of
Vanuatu loose. The substantial funds stolen in this case could no doubt have
been used io improve the lives of many ciiizens of Vanuatu. This illustrates how
seriously aggravating such thefis are and why deferrent sentences are called for.

DATED at Port Vila, this 4™ day of December, 2008,

BVLW COURT
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