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Introduction
1. The appeilant, Mr Bruno Leingkone Tau, appeals to this Court against a decision of the Supreme

Court dismissing his election petition: Tau v Speaker of Parfiament [2023] VUSC 188. On 6 October
2023, this Court granted a stay of that decision until the resolution of the present appeal: Tau v
Simeon [2023] VUCA 45.

2. The background fo the election petition was that the appeliant, a Member of Parliament (MP) for
Ambrym, was told by the first respondent, the Speaker of Parliament, that he had vacated his seat
by operation of s 2(d) of the Members of Parliament (Vacation of Seats) Act [CAP.174] (the Act)
because he had been absent from three consecutive sittings of Parliament without having obtained

| permission from the Speaker to be absent.




3. Under art 54 of the Constitution, the jurisdiction to determine any question as to whether an MP has
* vacated his or her seat vests in the Supreme Court.

4. The second respondent abides the Court’s decision. The Attorney-General made submissions to
assist the Court, for which we are grateful.

Background

0. The appellant suffered a significant medical event in April 2023. On 24 July 2023 he travelled to
South Korea for medical treatment. He returned to Vanuatu in September 2023. On the morning of
25 September 2023, before the fourth extraordinary session of Parliament began, the appellant was
served with a letter from the Speaker informing him that his seat had been vacated by operation of
s 2(d) of the Act. The Speaker then announced in Parliament that the appellant's seat was vacated.

6. Section 2(d) of the Act provides:

\ 2 Vacation of seats of members
A Member of Parliament shall vacate his seatf therein -

(d) if he is absent from three consecufive siftings of Parfiament without having
obtained from the Speaker or, in his absence, the Deputy Speaker the
permission fo be or to remain absent.

7. During the appellant’'s absence in South Korea, Parliament was convened on six occasions, though
: on three of those occasions no quorum was present. The six occasions on which Parliament was
‘ convened during the appellant's absence (noting whether a quorum was present or not) were:

10 August Third Extraordinary Session
. Na quorum.
Sitting adjourned to 16.08.23 at 2pm.

16 August Third Extraordinary Session
. Sitting 2.20pm to 5.40pm.
. Session closed.

17 August - Second Extraordinary Session

. No quorum.
. Sitting adjoumned to 22.08.23 at §.30am.

22 August Second Extraordinary Session
. Sitting 8.41am to 9.05am.
Session closed.
4 September Third Extraordinary Session
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10.

11.

Issues

. Sitting 5.15pm to 7pm.
Session closed.

20 September Fourth Extraordinary Session
. No gquorum
. Sitting adjourned to 25 September at 8.30am.

The appellant was absent on each of these occasions. Parliament did not meet on any other
occasion during the period he was absent.

The appellant argues that he was not absent from three consecutive sittings because the occasions
when no quorum was present do not count as “sittings” for the purposes of s 2(d). As can be seen
from the list above, that would mean he was absent only for the sittings on 16 August, 22 August,
and 4 September. He says itis clear he had permission to be absent before the 4 September sitting.
This means an important preliminary issue to be determined is whether the absence of a quorum at
an occasion when Parliament is convened, leading to an adjournment, is a “sitting” for the purposes
of s 2(d). We will address that issue first.

While the appellant accepts that he was absent on the occasions listed above, he argues that he did
have the permission of the Speaker to be absent. An important aspect of this argument on behalf of
the appellant is that the requirements for the obtaining of permission in s 2{d) are to be read in line
with Standing Order 96(1) of the Standing Orders of Parliament, which provides that an MP may be
excused by the Speaker from attending a sitting of Parliament on the grounds of illness and requires
the MP io present a medical certificate to the Clerk to justify his or her absence. The role of Standing
Order 96(1) in the interpretation of s 2(d) is the second issue we will address.

The third issue is whether the course of dealing between the appellant and Speaker over the course
of his absence is such that the Court should find that he did have the pemission of the Speaker to
be absent on some or all of the occasions on which Parliament was convened during his absence.
That is the third issue we will address.

The quorum issue

12.

In the Supreme Court, the appellant argued that he was not absent for three consecutive sittings
because the sittings were in different sessions of Parliament and, in the case of the 10 and 17 August
sittings and that of 20 September, a quorum was not present and the sitting was adjourned. The




14,

15.

186.

17.

13.

primary Judge rejected both of these arguments. The former argument is not pursued before us and
we say no more about it.

In refation to the quorum issue, the primary Judge rejected the appellant’s submission that there was
no sitting of Parliament if there was no quorum. In doing so, he followed, as he was bound to do, a
decision of this Court, Carfot v Atforney-General (No 2) [1988] VULawRp 21, [1980-1994] Van LR
407. In that case, this Court adopted the reasoning in the decision under appeal, to the effect that
once the Speaker has entered the House and ascertained whether a quorum is present, a sitting will
have taken place that will have lasted for at least five minutes. This Court added:

“We are encouraged in this by the wording of article 19(4) of the Constitution which states
what must occur “... if there is no quorum at the first sitting ...”. This indicates that there
is a "sitting” afthough there may be no quorum. On each day when Parliament assembles
and the Speaker takes the chair, there is a sifting.”

This Court applied Carlof in Vatu v Muele [2007] VUCA 4 at[26]. The Court observed in that case:

“It is a misconception to think that simply because there is no quorum, there has not been
a meeting or a sitting. Absence of a quorum simply prevents the conduct of business at
the meeting.”

The appellant accepted that the primary Judge correctly applied Carfot but argued that Carfot was
wrongly decided and should be reversed. To our knowledge there is no case in which this Court has
overturned one of ifs earlier decisions in a later case. The circumstances in which it would be
appropriate for this Court fo do so have not therefore been determined. For reasons we will come
to, we do not consider that Carlof was wrong on the question of quorum, so it is not necessary for us
to address the circumstances in which this Court would reverse one of its earlier decisions. We leave
that for a case in which the point has been argued.

We indicate for the future that if a party to an appeal to this Court intends to ask the Court to reverse
one of its earlier decisions, prior notice of that intention should be given at least two weeks before
the commencement of the session at which the appeal is to be heard. Until this Court has seftled on
the critena it would apply in a case in which it is asked to reverse an earlier decision, counsel should
also address that issue, by reference to the decisions of comparable Courts on the same issue.

The term “sitting” is not defined in the Act. It is, however, defined in the Standing Crders of
Parliament. That definition, which appears in SO 1 of the Standing Orders, is:




21,

22.

23.

18.

19.

‘Sifting’ or ‘Sitting day’ means the period between the commencements of business on any
day until the adjournment of business on that day and includes any period duning which
Parfiament is in Commitfee of the Whole Parfiarment.

In developing his argument that Carlot was wrongly decided, counsel for the appellant, Mr Dunning,
argued that a convening of MPs at which no quorum was present prevents the sitting day from
commencing. Applying the definition of “sitting” in the Standing Orders, he argued that the inquorate
gathering could not be a sitting, because the lack of a quorum prevented the sitting from
commencing.

Mr Dunning also referred to SO 50(2), which provides that if:

“If there is no ... quorum at the first sitting in any session Parliament must meet three (3)
days later, and a simple majority of Members then constitutes a quorum.”

Article 21(4) of the Constitution is in similar form:

“Unless otherwise provided in the Constitution, the quorum shall be two-thirds of the
Members of Parfiament. If there is no such quorum at the first sifting in any session
Parfiament shaff meet 3 days later, and a simple majority of Members shall then constifute
a quorum.”

As this Court noted in Carlot, both of these provisions are notable for the fact that they refer to there
being no quorum at a “sitting". In order to make sense of either provision on the appellant’s case, it
would be necessary to determine that “sitting” in SO 50{2) means “a gathering intended fo be a
sitting”, while it has its defined meaning in the other provisions of the Standing Orders. We see no
compelling reason to adopt that proposed interpretation.

Mr Dunning referred to a number of authorities on the conduct of meetings, but none related to
Parliamentary sittings. He emphasised one of these authorities, Myer Queenstown Garden Plaza
Pty Ltd v Port Adefaide City Corp (1975) 11 SASR 504.

In Myer, Wells J of the Supreme Court of South Australia emphasised the importance of the quorum
requirements applying fo the proceedings of a local authority. At 528, he referred to the strict
construction of a quorum requirement as an imperative requirement. However, we do not see this
as bearing directly on the issue before us, which is whether a sitting which turns out to be inquorate
is stifl a sitting for the purposes of s 2(d).

MrDunning also referred us to the text, Horsley’s Meetings: Procedure, Law and Practice.
Paragraph 5.1 of the 7t edition of that work says:
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25.

27,

28.

29.

*A quorum is the minimum number of persons who need to be present to constitute a valid
formal meeting. Without a quorum, a meeting Is not property constituted and cannot
transact business validly. Indeed, if there is no quorum present, there is no meeting in the
legal sense. Without a quorum the meeting may not commence.”

If this applied to sitting, it would obviously assist the appellant's case. But given the very different
context, the fact that it is referring to meetings other than Parliamentary processes and the particular
definition of “sitting” applicable to the Vanuatu Parliament, we do not derive much assistance from
this text. Indeed, the text itself, at para 5.13, contrasts the quorum requirements relating to a meeting
with the requirements of a parliamentary sitting, albeit in a slightly different context.

Mr Dunning also referred us to the relevant provision of the Standing Orders of the Legislative
Assembly of the State of Victoria, Australia, which states:

‘28 Initial quorum

The Speaker may only take the Chair and starf a meeting of the House at the appointed
time if a quorum of members is present. If there is stilf no quorum half an hour after that
fime, the Speaker must take the Chair and adjoum the House at once to the next sitting
day.”

If that was the provision applying to the Vanuatu Parliament, the appellant’s argument would be more
compelling. Butitis not. In fact, the contrast between the Victorian provision and SO 96 reinforces
us in our interpretation of the latter.

For largely the same reasons as articulated by this Court in Carfot, we consider the better view is
that an inquorate sitting is sfill, for the purposes of the Standing Orders and s 2(d), a sitting.

That means we agree with the primary Judge that the appellant was absent for the three sittings that
occurred on 10, 16 and 17 August 2023.

Standing Order 96

30.

Standing Order 96 provides:

“Attendance of Members of Parliament

96. (1) A member may be excused by the Speaker from aftending a sitting of
Partiament on the grounds of iliness. The Member is required to present a
medical certificate from a registered medical practitioner fo the Clerk to
justify his or her absence; '




34.

(2)  Provided the Member has produced a medical certificate under paragraph
(1), the Member is entitled to receive the sitting allowance for the days
eovered by the medical certificate;

(3)  The Speaker may grant a Member permission to be absent from attending
a sitfing of Parfiament on account of other family cause of a personal nafure
and the Member is entitled to receive the sitting allowance for such days
defermined by the Speaker;

(4)  The Member's absence under this Standing Order is fo be recorded in the
Minutes of Proceedings as being absent with permission of the Speaker on
accourtt of ifiness or other family cause of a personal nature, which for the
avoidance of doubt, such period of absence must nof exceed a period of
three (3) months;

() A Memberwho is absent without cause or prior permission of the Speaker
must forfeit his or her entiflement to any of the alfowances payable for such
days of absence.

Standing Order 96 came into effect on 20 June 2020. Thus, it was not in effect when earfier decisions
of both this Court and the Supreme Court on the interpretation of s 2{d) were made.

The appellant argues that the requirement for permission in s 2(d) is regulated by SO 96, by the
express operation of art 21(5) of the Constitution, which provides "Parliament shall make its own
rules of procedure”.

The appellant argues that an observation made by this Court in Korman v Natapei [2010] VUCA 14
at [28] supports this. What this Court said was:

“We accept thaf both the Standing Orders and the established “practice and procedtre of
pariiament” may be seen as complementing the provisions of [s 2(d)] and, in limited
circumstances, could assist in its interpretation, but, before such exiraneous aid can be
resorted fo, there must be a clear lacuna or ambiguity in the Section and the inferpretative
ajd must itself be clear and unambiguous in its meaning and ambit.”

If SO 96 said it was specifying a procedure by which MPs could ensure compliance with s 2(d), it
may well complement s 2(d). But SO 96 appears to us to be aimed at dealing with issues of finance,
namely the entitlements of MPs to allowances for days on which they are absent from sittings of
Parliament. It applies to an absence for single sitting, which would have no consequences at all
under s 2(d). And it applies to absences for two specified reasons (illness and family cause),
whereas s 2(d) applies to absences for any reason. Section 2(d) would appiy, for example, if a
Minister was required to be out of the country representing Vanuatu for a penod that 00|nC|ded with

Parliamentary sittings, but SO 96 would not.
7




37.

38.

39.

36.

. The case for the appellant is that the advent of SO 96 has, in effect, transformed the requirement in

s 2(d) to obtain permission from the Speaker to a “different process’. The appellant's case is that, if
an MP presents a medical certificate from a registered medical practitioner to the Clerk in accordance
with SO 96(2), then the Speaker is automatically deemed to have provided permission for the MP to
be absent from sittings of Parliament within a reasonable period of knowledge by the Speaker of the
existence of the medical certificate. He said this could be inferred from the fact SO 96 requires the
medical certificate to be provided to the Clerk, not the Speaker. This, he argued, showed the actual
decision-maker in a case of a member seeking to be excused is the medical practitioner, not the
Speaker.

The appellant cited in support of his proposition that the permission or excusing is deemed to happen
the decision of the High Court of Australia in Finance Facilities Pty Lid v Commissioner of Taxation
(1971) 127 CLR 106. In that case, Windeyer J {with whom Barwick CJ and Owen J agreed) said at
134-135 that a reference in a statutory provision to “may” should sometimes be read as "shall” or
“must’. This applies in case where the provision confers a power on an office holder and prescribes
the circumstances in which it should be exercised. If the prescribed circumstances arise, then the
power must be exercised. Applying that proposition to SO 96(1) and {2) may support a submission
that the Speaker must excuse the MP if he or she seeks to be excused and supports this with a valid
medical certificate. That would be expected of an impartial officer such as a Speaker in any event.
But that does not support the appellant’s proposition that the excusing happens automatically, or is
deemed to happen, without any step being taken by the Speaker.

We see the appellant’s “deemed permission” or “deemed excusing” proposition as a misconstruction
of s 2(d) and SO 96. Neither provision provides for the permission required under s 2(d) or the
excusing required under SO 96(1) to be deemed to occur. In effect, the appellant's argument asks
us to interpret s 2(d) as something like “if he is absent from three consecutive sittings of Parliament
unless he has presented a medical certificate from a registered medical practitioner to the Clerk to
justify his absence, and that certificate has been drawn to the attention of the Speaker”. Reciting the
appellant's case in those terms demonstrates how significantly it departs from the clear wording of
s 2{d) itself.

We do not read the observation by this Court in Korman v Natapei as requiring resort to Standing
Orders in the interpretation of a statutory provision in the circumstances of this case. As the Court
observed in that case, Standing Orders could assist in interpretation, but only where a clear ambiguity
or lacuna exists. None exists here.

Having said all that, we accept that, if the appeliant had been excused by the Speaker under SO 96
from attending the sittings that occurred during his absence, that would likely have also amounted to
the necessary permission for the purposes of s 2(d). However, this did not occur in the present case.

8




Did the appellant have permission to be absent?

40.  The appellant's arguments on this issue were substantially based on the interpretation of s 2(d)

~ discussed above, which we have now rejected. However, he argued that, even if we were to reject
his arguments as to the construction of s 2(d) we should still find that the primary Judge was wrong
to hold that the appellant did not have the permission of the Speaker to be absent from Parliament
for the sittings that took place on 10, 16 and 17 August.

41 Before we address the detail of the appellant's submission, we clarify two legal issues raised in
argument,

|

Declaratory function?

%12. The first was a submission that the Speaker's announcement that the appellant had vacated his seat

| indicated that the Speaker considered he had a declaratory function in respect of the situation facing

i an MP who has been absent from three sittings of Parliament without permission. The appellant

1 argued that s 2(d} does not confer on the Speaker any declaratory power: rather, if an MP has been

| absent from the relevant sittings without the necessary permission, then the consequence of the seat
being vacated follows.

43.  This issue was addressed recently by this Court in Weibur v Republic of Vanuatu [2021] VUCA 40.

| In that case, this Court said at [35] that, if the Speaker concludes an MP has been absent for three
consecutive sittings, he should declare that to be his conclusion. The Court added that it was also
appropriate for the Speaker to record that the MP who has been absent is, by the operation of s 2(d),
required to vacate his seat. But in so doing, the Speaker is not bringing about the forced vacation of
the MP’s seat: that occurs by operation of s 2(d).

44.  We agree that the Speaker does not have a power fo make a legally binding declaration that an MP's
seat has been vacated in accordance with s 2(d). But we do not think the Speaker was purporting
to have such a function when he announced to Parliament that the appeilant's seat had been
vacated. Rather, he was simply informing MPs of what had occurred because of the operation of
s 2(d). That was consistent with what this Court said was appropriate in Weibur.

Request required?

45 The second point is a criticism made by Mr Dunning on the appellant’s behalf of the emphasis placed
by the primary Judge on the need for the appellant to have requested permission from the Speaker.
It is true that the primary Judge asked himself whether the appellant had requgg,te‘%:tgﬁe@eaker’s

. o ¢ aCt,

permission. But there is nothing to indicate that he thought this was a statutorg o




16.

he specifically noted at [32] that it was possible to obtain something without asking for it. But, as he

- then observed, something is more likely to be obtained if one asks for it. In Korman v Natapei, this

Court endorsed an observation by the pnimary Judge in that case that “permission means a request

- from a Member and the response from the Speaker approving or rejecting the request of absence”.

- Like the primary Judge, we accept that it is possible that permission will be obtained without the MP

asking for it, but in order to trigger a response from the Speaker, in most cases a request of some

5 kind will be required. There is no prescribed form of request or even a requirement that it be in

writing: Korman v Natapei at {38). So the focus on the request is simply as part of the analysis to
determine whether the permission required under s 2(d) has been obfained.

Letters to the Speaker

A7,

48.

49,

In the period that is relevant to our analysis, that is the period up to the third sitting from which the
appellant was absent, 17 August 2023, the appellant wrote three letters addressed to the Speaker.

4
\
Leﬁer dated 7 July 2023

The first of these was a letter dated 7 July 2023 but apparently not delivered to Parliament untii
7 August 2023. This letter was headed “Re: Permission to be absent from the Extraordinary Seating
(sic)’. The text informed the Speaker and the Clerk of the fact that the appeltant would be fravelling
to South Korea for medical treatment and would be still there until 20 August 2023. A medical report
from a medical practitioner was said to be attached although there is some controversy as o whether
it was in fact attached to the letter that was delivered to Parliament.

The letter was delivered to the receptionist at Parliament and stamped as received on 7 August, but
the evidence of the Speaker was that it was not brought to his attention until 18 August 2023, that is
after the appellant had already been absent from three sitlings. The Speaker said he was unaware
of the medical report until it was produced in evidence in the present proceedings, aithough, as
noted, the letter of 7 July specifically referred to this report being attached. It should be noted that
the medical certificate is a requirement of SO 96, not of s 2(d). On the face of it, the letter of 7 July,
if it had been provided to the Spe'aker in time, could have been sufficient to alert the Speaker to the
fact that the appellant was seeking permission to be absent, notwithstanding that the text of the letter
(as opposed to the heading} did not specifically say so. But on the findings of the primary Judge,
which we accept, the letter did not come to the attention of the Speaker until after 17 August 2023.

Letter dated 11 August 2023

50.

The Speaker accepts that he received the letter dated 11 August 2023 on that day. The letter

requested permission for the appellant to attend the sitting of Parliament on 16 August 2023 by

G VAN\\
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54,

55.

51.

52.

video-link. However, the first paragraph begins “| refer to the above and further to my request to you
garlier for leave of absence (due to medical reasons)’. The Speaker’s evidence was that this led
him to cause a search to be made for the earlier request, but this did not yield any result until after
17 August 2023, when the letter of 7 July 2023 was finally provided to him.

However, the letter did alert the Speaker to the fact that there had been a request for leave of absence
due to medical reasons, and that could have triggered a communication to the appellant to obtain
details. There is authority of this Court to the effect that the Speaker is not under any obligation to
warn or give notice to an MP before his seat is vacated: Korman v Natapei at [14].

Letter dated 17 August 2023

This letter was received in the Clerk's office at 3 pm on 17 August 2023. That was after the sitting
of Parfiament had been adjourned that day, and thus the appellant’s absence from three consecutive
sittings had already occurred. However, the evidence of the appellant's political advisor was that he
{the advisor) tried to deliver the letter {o the Speaker in person on 17 August but was told to deliver
it to the secretary of the Clerk.

The letter itself also did not, in the specific terms, request permission to be absent from one or more
sittings of Parliament, but rather informed the Speaker of the appellant's extended medical treatment
in South Korea.

Express permission not given

It was open to the Speaker to follow up these letters in order to establish whether the real intention
of the comespondence was to seek permission for the purposes of s 2(d). As we have noted, this
Court has ruled that the Speaker is under no obligation to do this, but that does not mean the Speaker
cannot do it if he chooses to. In that regard, we think it is important to note that the office of the
Speaker is an office applying to the whole of the Parliament, not to one faction within it. Under
SO 10(1), the Speaker is responsible for maintaining order in Parliament. Under SO 10(3), the
Speaker is required to ensure “that the standing orders, practices and procedures of Parliament are
respected and observed by all Members”. This simply reflects the long tradition applying to the office
of Speaker of Parliaments around the world. It is an office that is impartial and it can be expected
that the functions of that office will be undertaken reasonably.

All that said, we can see no error in the conclusion of the primary Judge that, notwithstanding the
correspondence between the appellant and the Speaker, no permission was, in fact, granted by the
Speaker so the appellant's absence from the sittings on 10, 16 and 17 August triggered the operation
of s 2(d).

11




59,

96.

7.

58.

: mpﬁgd permission?

The appellant argued that the lack of explicit permission did not necessarily mean that he did not

have an effective permission arising by operation of the communications between him and the
Speaker.

Reference was made to the decision of Lunabek CJ in Natapei v Korman [2010] VUSC 147, which
was upheld by this Court in Korman v Natapei. In Natapei v Korman, the MP concemed was the
Prime Minister and his absence was caused by an overseas frip in his capacity as Prime Minister.
The Chief Justice noted that the Prime Minister had personally informed the Speaker of his absence
from a session of Parfiament because of his official overseas trip. The Speaker also inquired from
the Prime Minister about the Prime Minister's absence. In addition, the Speaker acknowledged in
Parliament that the Prime Minister was overseas and so some business before the House would
await his return and acknowledged the presence of the Acting Prime Minister in Parliament. The
Chief Justice considered that, in those unusual circumstances, the Speaker by his conduct had
accepted the absence of the Prime Minister from the Extraordinary Session of Parliament and the
Speaker's lack of objection equalled permission in the circumstances of that case.

Mr Dunning argued that a similar analysis was available in this case. He noted that the Speaker was
aware of the appellant’s absence in South Korea and said that the lack of objection on the Speaker's
behalf amounted to consent. We disagree. Unlike Nafapei v Korman, there were no conversations
between the appellant and the Speaker and nothing from which it could be inferred that the Speaker
was communicating to the appellant permission to be absent from the House.

The appellant also argued that, once the Speaker became aware of the appellant's absence in South
Korea, he was obliged to give the permission required under s 2(d}. In that respect he relied on the
Finance Facilities case, to which we referred earlier. We do not accept that submission. Section
2(d) does not include the word “may”. So there is no basis to apply the proposition, based on Finance
Facilities, that “may” should be interpreted as “must’. Rather, s2(d) simply refers to the
circumstances in which the absence from three sittings will be an event that leads to vacation of an
MP's seat, namely not having obtained permission. We accept that once itis drawn to the Speaker's
attention, either by the MP himself or by someone else, that the MP is seeking the necessary
permission, the Speaker must act impartially and reasonably. But that does not impose on the
Speaker an obligation to grant permission in circumstances where it has not been sought.

A respectful observation

60.

Counsel for the Speaker, Mr Blake, informed us in the course of the hearing that there are 39 reported
cases involving judicial review or constitutional challenges to the vacation of the seat of an MP under
s 2(d). This seems to indicate that there is not a good understanding of the provision and the method

12




Result

81,

of ensuring it is not tiggered when an MP needs for any reason to be absent from Parliament for an
extended period. Where an MP has a valid reason for his or her absence, it is unfortunate if his or
her seat is vacated merely because he or she did not follow the correct process fo ensure that the
necessary permission from the Speaker was obtained. It is of course a matter for the Speaker and
for Pariament, but we raise for consideration whether a publication sefting out the need for
permission and how to obtain it would assist MPs; this could be drawn to the attention of new MPs
duning their induction. An altemnative would be for Parliament to make a new Standing Order
providing for the process by which the necessary permission could be obtained when an MP
anticipates an extended absence or is already absent and realises a third sitting in his or her absence
is about to occur.

We conclude that the primary Judge was correct to find that the appellant had been absent from
three sittings of Parliament without the permission of the Speaker and that s 2(d) therefore applied.
We therefore dismiss the appeal. The stay granted by this Court on & October 2023 was granted
until determination of this appeal and therefore now lapses in accordance with its terms. The
consequence is that the appellant’s seat is therefore now vacated in accordance with s.2(d).

The appellant must pay costs to the Speaker of VT200,000. We make no award of costs in favour
of, or against, the second respondent.

DATED at Port Vila this 17t day of November 2023
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