
SUPREI'IE COURT OF THE NEW HEBRIDES 

Judoement· N° (C) 103/19 
of 2Bth December, 1979 

PROCURJ~TOR GENERP.L v Ji\C(1U[S PH LA 

Bofore 

JUDGEf'oENT 

.. 
of Judgomcnt N° 654/79 of the Didrict 
Court. Vile. Given on 13th November, 1979. 

Louis GDorges Souyave, British Co President, presiding. 
Lou.1.s Cazendres. Fr~nch Co Prosidont 
Kalman, kiri~ Assessor 

The abovenamad accI.Is.ed was charged before the District Court, 
Vila, with the two. fonowillll offences:-

Count 1. with the offence of cruelty to animals, contrary 
to sectioh35 of JOINT REGULAHONN° 12. of 1962 , 
in tl1at1t was allagedthat during the month of 
5E!ptember 1979 ho wilfully and unnecessarily 
caused suffering to a dog belonging to. a Nr Bourg
eois, and 

Count 2. with the offence of theft,contrary tu section 21(a) 
(1) of Joint Regula tion N° 12 of 1962, in that 
it was alleged that' diJring tho year 1978 he 
fraudulenj:ly took some food belonging to a M. Ilourg-

·eoi8wi thout a claim of right and wi th the . intent 
permanently tlJ deprive the said owner thereof. 

Ai::cDI'dingto the notes . ()f the proceedings; tha acc,.ised pleaded 
pot guilty to thetharge of crul'\ltyto ~nimals laid in Count 1, but pleaded . 
guilty to that of til eft laid in Count 2. 

I\sto Coullt 2, the article or property stolen. as admiyjled by 
the accused, was ha!fa bpwl of cookodrice. 

_ The OiSt~ict Cou~t enquired into the offenca charged under 
Count 1. Tha only· incriminating .evidenc8 against the accused was an alleged· 
confessmtontained in a verbal statemont made by him in Bislama to thaPolice '" e.. 

:' '_ _ " ,.' , _ ',_ _ :, _' , ,t 
·T·~·-·'····-~· ~5ergrrant'"i\tuarYfliJhi·clo"l"as-translatedand taken down inth£l French language by 

the ... lattar, in which the accused admitted, as por translation, having .shot the 
. dogofMrBourgeoiswitha~'fusil ~ plomb",ln the direction of its head. At the" 
trial, the'lccusEld/ittacked thaadmlssibigty of the statement opthe gDound 

i that; itwasI")Clt.voluntary, hfl having been forcedby the pplice tomaks thE! 
same'and further 'Stated that the contents were not true. Aft.e!" a .. tr~alwithin 
atrial .. ;tb~Distric:.t Court held that the statement had beenvo!untarilY 
madaby the accused, and admitted tha same in evidence. Acting upon that 
statement, the District Court convicted the accused of the ·charge of c·ruelty 
to animals onCourit1. 

'1-

", ." 



• 

-2..., 

The District Court sontencod tho8ccused to threB months"" 
tho said nentanc"" to run concurrontly, '~f;a"'~;;fr~,r;)li:,i;,(f 

500. 

The present proceodings in r[}v~s~on wer" ordered bythifl "CIVI''; 

on. its own initiative. Tho ac.cu!)od, though ndvised of theGeproe8cdings, . 
not require!'! to attend. The' Procuretor General was in attendance and duly heard. 

Regarding Count .1, .. this Court hos como to the conclusion tha.t 
tho conviction thereunder cannot stand for the following reasons:-

(1)Ths statement adduced in evidence by tho prosecution was 
not token down or ,,:icorded in accordance with tho formolities .. 
prescribed in Article 15-1 of tho Criminal Proceduro Rulos 
1979 which Ieads:-

"1. Any statement made under caution in accordance with 
Article 14 above shall be written down in tho lanQuage 
in which it is made 8ithe'r by tho person making the 
statemant, or a police officor or by an interpreter' 
when nocElssary". t..JaS 

In the .j.r\stant case, tho statemont)mado by the accusB.d in 
Bislam", anttsimultaneously translatod into, and recorded in 
French by Adjutant Fred(incidenblly not by Sgt Atuary as 
st.ated in tl1en()tes ,ofproce"dings). Not......,.i thstanding that 
the accuoed .und()rstandsFrench, tho statem()nt should neller-
theless have been recorded .in Bislama, tho language he used. 
The statement so recordedwol,Jld have been thepro'per document 
admissible in evidence, . sl,Jbject to the other formalitieshaving 
been complied with, .. bl,Jt for the une of the Court there .would 
have been ettached thereto a translation thereof either in 
English or Franch,duly cortifiodand signed by a nworn .inter
preter. Failure on the part of the police in this case to 
comply with Article 15.' ,of the aforesaid Hulesrendered the 
statement under reference inadmissible as evidence under Article 
16 thereof which provid-es tha!;.}' A statement made by a suspected 
person in violation of theabbve Rl,Jles shall' bo inadmissible 
as evidance". 
(2) If) dealing with a confession contained,in .anaccused'~ 
statem"nt, . !!i' Court ml,Jst. be .. satisfied. ncitonlyof the .admissibil;.. 
ityasevid~ of the. statement. but ,also' qflhetruth.Or 
the confession contained thereinbeforeconvicting.lri the 
~nst",nt· case 'assuming.that., the .. statement wes' edmissible .as 
evidence, the .s",me h!!ivingbeen retracted by the accused at. ' 
the lrial,somecorrobbratili8eliidencewasnec;essary t()setisfy 
the .Court .0f.tl1e 'truth of the confession contained therein •. It 
is tru8 that a Court may act solely uponan ;;ccused's confession 

I 
of.' im offence to convict him ~, iF satisfied of its truth,--' . 

. but whete an accused retracts or re udiates a confession the 

_____ ~------~~l-~r~u~1~e~o~f~p~r~u~~ern;c;e~.~rfie~q~l,J~i~r1e~s;2,t~h~a~tt.r.a~.c;0~u~·fr~t~s;h~o~u~~~~~~~~ha~5r~e~0~n __ n_··____ te eeRIf;!; --1ffl' -ass-I;· ere is .. evidence -Of'il corroborative nature 
from other evIdence in, or the circumstances of, the case to 
satisfy itself of the truth thereof • In this case, quite apart 
from the fact that theOistri.ct Court did not address. its 
mind. tothEl:rule Of prudence; there was, according to . the 
,record,ho sLlch corrobOrative evidence. On the contrary if 
.accepting ths",cGUSEld's statement in the confeGsion that he 
shot the dog once only in the direction. of its head with a 
"fusi,l ~plbmb" which in common parlance means in English 
"en air-gun", it would have be on impossiblo for him to'have 
injured or blinded, as it was aL).eged by the owner of the 
dog; its t.wo eyes simultaneously by that sole act. Accordingly, 
for that reason, the accused' sclbnfession could not have been 

. true. 
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, As to Count 2, this Court is of,tha Oflirlitli1:"thfattj 
tha accus,eo has two preVious convictions for theft, tha 
convicted in that Court took place in 1978 and "ralated'l:o ;"OII11",1,hi'"" 
valuEl, nDITIoly,half ,8 bowl of cooked rice.' Accordin9ly, this Court fj(n~ls 
tho sentence of 3 months' imprisonment for the said offoncewas 
excessive and that ona of 2 months' imprisonment would havo been 
on8, in aU the circumstances. 

In the result, the 'accused's conviction and sentonce On , " 
Count 1 are ,set asicli3.His conviction for, theft on Count 2 is maintained" but.' 
his sentence of thNremonths' imprisonment thareon is reducodto 2 months;' " 
The order as to the judglOrnent faa of F'NH 50Dpayablo by him stands. 

i This Court orders ,accordingly. 

Given at Vila, New Hebrides, this 20th day of December, 1979.: 

• 
L. C AZENDRES L.G. $OUYilVE 

, :,",relith Go Presider;lt 8ritiSh CD President· 

... ~ 

~~W~~"W) 
L. McCLYMONT ... 
Registrar 


