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In ,t~:ts a,p~~~l l~r'1 'rp~e~l'a~ts grounds 0f!,~pp~al are as follows: 

.. 

-", ,'. :" : 1 :! ': 1:1 .. -, i : 1-: I I 
1.. Justice TAil~AI KA'LSAKAU was biased arid should have disqualified 

himself frbm 'sitting' in this land Case for th e reaSon that he 
'was directly 'concerned as to the resul t of the case by virtue 
of his beirig the Secretary of the:Vaturisu - Efate Council of 
Chiefs, which' body had on or about 24 September 1984 passed a 
resolution' supporting Chief MORMOR ;in his defence herein. 

, ' 

I : I 
. 2. Orders 2 and 3 are 

lVeigh tof eii'dence 
defective and against 
and in particuiar the 

the sUbstantial 

• 

Island Court misdirected 
itself:- " , 

(a) 

(b) 

i 1 i 

in failing to' give reasons, at all 

in failing to state or 
chiefly rights, and if 
Mang~liliu Plantation. 

determine how MORl10R acquired 
so,how the same relate to 

(c) i ',.' .. in.'. ~.'i,.i .•.. ~ •. 'i .. n,·" .... g.".' •.. t ..... o.: ...•..•. p .... roperl
y det~n,.!.m.i .. ine .. the J:.in&i!,i sU,\cession 

. ". ,iandVir;~lcr,ain.!i?f customary ~~yLeto the plantatlLon 

'in U~irii: int~~account irr6i~vant considerations and 
faiILinlg tode'al properly "lith the evidence before it. 

3. The Island, Court exceeded its jurisdiction by seeking to 

• 

impose joint-venture and development conditions as betlVeen an 
adjudicated custom owner and others. It will b~ submitted on 
the hearing of this Appeal that the Island Court should have 
confined itself to. determining the true custom olVnership ("Ihich 
it failed to 'do) and that the consequential orders that could 
validly have been made are orders. relating to possession and 
costs • 

If. The Island Court generally failed to respect the Islands 
Courts (Cilril Procedure) Rules 198 1f and the Appellant lVas 
substantially prejudiced by the Island Courts various failures 
j;o~xe~cise its jurisdiction properly. 

In as'to:-

(al. 



ii, 
"'-.. .. 

• 

,f"l i ,j -- I 

of the Judgment (order 4) by Justice 
in the Court Register after the same 

had\~een read in Court was improper and suspicious. 

The land in disp~te', are Lot 10 l f and 3078 and 103, The latter 
was sold by the Cdmmunity of Lelepa, consisting of 30 acres and 9 

(2) 

• roods close to th'e ~hore, opposite the island of Lelepa, North Efate. 
It is set out on, a survey map as Lot 103. Lots 104 and 3078 ,,-ere 
sold by Natives of Lelepa in 1904 to Messers Meeham and McKall. 

i : 
, ' 

In this Appealt~:d parties hold totally' different views as to their 
rights of th~ di~pu~edland. I will de",l with the case for the 
Appellants, th en Ith e Respondents and th em express my opinion as to 

, i ,I 

whomI consi~er t,9,be >~he ~rue customary :owne,rs, having, of course, 
first consulted my pustomadvisers. 

, );~;'i;~~e~:'i{~i~:II~~~i,~~t~:t,~AJ~~~~i6:~~et~!~~~e,~a~:~i:d ,(~e~). SO~~~i tor, ' 

i s~m.!Da:r:~ ~tl,'(!'I11) l'I~'!f',~~lq~t;,~i~i';was cle,;,rly I !1jtate:d. He impressed in 

.. 
, CI;OSS,!':exam~n:a't:L"O" n[ ji~,jif",vou,rp.ble to h~m. !:'" , 

I
",' , 

I :, 'I 

Briefly he said:,. i 'I 
" I 

(1) 
I ' 

, I 

that during 'at least the last two hundred years there WaS clan 
fighting and disease on the mainland which resulted in many 
people going to Lelepa Island for safety. They came from many 
areas of Variuatu. He admitted that his ancestors came from 
Tongoa and st~ted that the Respondents ancestors came from 
Makira, whiqh evidence is not deni~d by the Respondent. 

, 

(2) he stated that MAKTAU, the mother of the Respondent, was an 
illegitimat~ child, on whose hear~ay evidence, he MORMOR, 

(4) 

bases his claim. Whether this Was so ,in my view does not effect 
my opinion, but such evidence Ivas corroborated by two other of 
the Appellants witnesses. If it vlere true the complete claim 
of the Respondents would fail ,ab' ini'tio (:from the beginning). 

that he, wo1.ddl be abl:" to show that his great-grand-father came 
from Mangal~l~u. Mr, Boulekone who,:appeared for the Respondents 

concede,dt~lsIPoint'I' [' 

, that the 'Piitamount Chief of Manga:j.i'liu was TARILIU llETAPONG I'lho 
gave full Hghts to the Chief and'Lelepa Community; that he 
died and Was buried at Lelepa. 

(5) that Chief MANAREI'IO Was a supporting Chief and vias the last 
living soul out of Mangaliliu. He died and was buried at 
Lelepa and he gave i;he same rights to the Community of Lelepa 
as Chief TARILIU ~IETAPOliG. 

(6) 

(7) 

that the Respondent committed adultry and was fined by the 
village council and went to Hangaliliu to hide from the public. 
This offence is proved and shown in the Judgment book of t'18 
council (Exhibit 10). That his family followed him ani' he has 
since attempted to establish a claim to Hangaliliu even to the 
extent of breaching Court Orders not to interfere eland. 
I observed,a piggery on the land when I visit c,::r,. ~., 4, 11' 
custom advlsers. «;,,;< /l;}10, ",o~ I 

that KALKAI' .SAPOUSA was the orily son of TU ~SItfM'tp.\§~~~2~Wii~ d 

II ~~,. ~~~~~) 
II ; i , .,:,; I. , '" . ,1!tn ~~:-7!~~~,,:""'~ • 



""' ... " ,-.. > 

• 

*gave 

. '. 
, . 

(10 ) 

(14) that; t,he Paramount Chief NATEMATEWIA joined his brother 
MORMOR and moved to Mangaliliu, leaving the Community 
without a Paramount Chief. 

(15) that, the matter then was referred to the Island Court. 

(16 ) 

(17 ) 

(18) 

(19 ) 

that! to further establish his contention, he stated that 
thei Paramount Chief NATEMATEWIA in 1973 signed an 
agr'e~ment on behalf of the, Community of Lelepa to a road 
being 'made. on Mangalili u, to th e main road, for Forestry 
Dev'elopment. 

that,t~e contention by the, Respondents, that NATPUA of 
,MANfl~Srthe righ ts to Mangf'liliu to MAKTAU, was false as 
he ridln0~ po;sses any righ~~" to pass land to MAKTAU. 

" ,!i: ." ,:':,'" .j'.' I":!,' 

:itha~ the:,Respondent alwaysi'refused to disclose his family 
:tre~, tb the Council of Lelepa. He was asked five times 
in 'tim: years without success. That if he had disclosed 
suah ithere would have been a decision of the Cali 
Lelepa. 

that Chief NATMIATEIIIA is 
Lelepa. He was installed 
should do so. 



. " 

.. 

( 

• 

(4) 

Then MASAVIA'LAKLQTOLO gave evidence (her:eafter called W 2) 
, 

He stated th. a,'.t:-I •. I '. '.. .• I 

'I, 

:', : I j . '!' I I 

•..••.• !he ~~'~I' :~pppiJted chairman br 'the Lelepa: Council of Chiefs 
, "at ~,., :~,b'eg:l.nn!~ng of 1985. ""ii, ,1,'.' 'i 'I ' ',' "-I' , :. : ' I, -" """1'.'1" "li" I' T' 
ii'itl1aii'I~:dtibit;i6~e (a st:>t~m~nt wJ~ MORM~R is no:: ~he 

!cuSi~?m,:.ownerof Ma,;galJ.lJ.u')' E~h:-bi t hve (:> Slmllar 
,staltsll1ent, to Exhiblt one) ,.Exhlblt six (a hlstory of 

,II the'll~eil~pa Community befor~ ,and after Independance) 
and,.Exlubit'seven (arguments for and against MORMOR) are 

'tru,e ~ 

(3) ,that1up to the time of MORHOR'S claim, it was held that 
thei.land belonged to the Lelepa Community. 

!' i 

(4) 

(6) 

(7) 

(8 )' 
:':1:: , 

(10) 

, : iii 
that, the real Chief of Mangaliliu is Chief TARILIU 
MITAPONG. 

I I ' 
" , I 

. that' righ ts of inheritance are 'patrilineal 

that KALKOT SAPOU::;I\, is the eldest son of TURPET • 
, : i : 

thaiti~ORMORh,~S nO rights. 

l!tha!YI~hi,~fnr~~AMATEWIA, be~~g.t~e Paramount Chi~f, must 
:1 s~tlii~?Wn,!irr ~il'l~tter 'for a ~~,'1clsJ.on of th e Councll. 

,1 th~W~!~~:b'~8J~!' of Lelepa ~*~t come under the Chief and 
, Coune:i!lof Lelepa. . 
, 'I I 

: : I ' 

that: the people of Lelepa follow only one custom which 
is 'that the rights of inheritance are through the male 
line. 

(11) that the Chief holds land on behalf of the people. 

Then GEORGE KALTAUA gave evidence (hereafter called vi 3) 

He stated:-

(1) that his grandfather on his mother's side was KALKOT 
SAPOUSA. 

(2) 

(3) 

(4) 

that'when small, Mangaliliu .was settled by Europeans, 
not; l\1AKTAU. 

i I I ;':' 'I 
tha:t I it was th e Community of Lelepa who sold the land. 

o I I I , 
! I: ' " 

'thati~any attempts were ma~e to settle the matter in 
custom, but MORMOR and his group refused. 

(5) that by the arrival of Christianity' a plant 
ssary who could have a shop to sell ~~~IT~~ 
to the Community. 



• 

• 

• 

t 
i 

, I 

(5) 

(6) that no one objected the sale in 1899. 

, ' 

that ;the land was sold for the benefit of the Community 
and ;th~ money from the sale went to the Community • 

, , , 

(8) 
I I ! 

that HAKTAU tried to sell a parcel of land, outside 
Hangaliliu to HINTO HILL. :The people 0 f Lelepa opposed 
the 'sale and the matter came, before the Joint Court whose 
decisibn WaS that no one waS to touch Mangaliliu. 
i ,;::: 'I' '.' " ; , ' 
, I 1 I I I' I I 

, ,(9)" ': nORl1pR'\ presented this case !tp, the Island Court through 
,i '1,1 , ::, iMAl<l tililian~ :did not involve i~'ALKO~ SAPOUSA. ' 

I I I d I ,( If ~ I II ,10 j I' Ii I !II II 1'1 II" I 
I I "~II II: ,I II I'll I I I ~'t, 'II i I 

;,', ,/,1or,:i :Ijtlia : ~'tp.,t\I!~rig ',~:s descend t~;r;pugh, the male line and were 
, 1"',1 :"1,::' ,hel,l,,~ b :, KALKO SAPOUSAlwheni he, dti.ed the land rights came 

I I l' I it I,.JI I,: III ,i II' " I r ' 
,I 1':1 0 L~; ~:r ,,! ,1- I I :' 

:1 " 1[:",;:., <.j' 'I', ,,' ' 

(11 ) 

( 12) 

"that' I~bcording to custom LEINAPONGI and MAKTAU should 
settle' on their husbands property. 

i 
, 

that if Mangaliliu waS not sold it would have been his, 
on behalf of the Community. 

(13) that ,under custom, land rights are completely different 
to tqtem righ ts. 

I ,I 

, ' 

'that it~tem' ownership has nothing to do with the ownership 
of land. 

(14 ) 

(15) that 'the people who call MORMOR a Chief are his supporters. 
To pe a Chief, you must be recognised as such by the people. 

I " ' 

(16 ) 
Iii 
I,' i I 

Ithan I~Fumusti replace a former Chief. 

, :: 'I!! 1\;JI

1

", t ::' i ' 

'" II)' 1 Ii 
Th en METO PA~GASI,'~~~e ~vici~nce (hereaft'~ called W If) 

, ! 

I I 

He stated that:-' 

(1 ) 

I' 
I 

that MAKTAU WaS born out of wedlock. That when TURPET 
was mourning she conceived. 

(2) that, the rightful Chief of Mangaliliu was TARILIU 
MITAPONG. 

(3) 

(4) 

(5 ) 

(6) 

that '£ARILIU MITAPONG gave righ ts to IlATEt1ATESARU by 
verbal will. 

that Chief NATEHATESARU recognized the righ ts of th e 
people and decided to sell land in 1889 to the Australian 
New Hebrides. 

Natematesaru signed under the name of Sauriboko. 

,MORMOR, has no rights as his ancesto'rs do 
I ' , 

thei' feed. 
, , 

1 , I 



" "" 

• 

• 

• 

'f"1 

.. 

~, ., 

(8 ) 

i, 
, 

I 

(6) 

that' fifteen ,persons signed as member of the Village 
CoJn~~l. 

, , 

I: . 
• tha;tlhe agrees with Exhibi.tOne (statement why MORMOR 
is 'not the custom owner of Mangaliliu). 

tha\' he never heard of a Chief carrying the name , 

MORMO~ on Mangaliliu. 

ith~fll:angali1.iU was defini:t~lY sold on behalf of the 
Cpmm'it;(,ofiLelepa. iilLil' 
'<:!i'::~'I'I' :'(I!.I L'::{;,i':' : ",/-,;j!'.'):-:: . ,: ,!'! I!::-I!; ~ I' 
;-I,::""!'·lfl:q"·~,!!:~>I-!,<,!h:1i:""\'-'t' ',;-. -, !,1'\1;': !', :' 
th: +j'nO:~rl"Le[:epailUstom th:~JChief and, the Community 

'~'~Ml "M'ml'i~i!~¥i*one ,"makes all:ftiait· 

that ,MORMO~ never agreed to ,accept the decision made by 
the!18hJief and the Community!' 

I 1: " 
I ; 

Then ZAKARIE 11ATAVARA gave evidence (hereafter called Iv 5) 

He stated that:- I 

(1 ) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

: I ; 

tha:ti the signed Exhibits are true. 
, , 

thait MORMOR is Chief but not custom owner. 

that GEORGE KALTAUA is custom owner. 

tha:t the righ'ts of inheritance follow the male line. 
i, "i: :,:1 i 

, tha',ti:t"h, e p, w, ,n,e,~ ',Of the landi',tindel' dispute belongs to 
th '" '1 ", C' ' it ' ", 

el, ,,~ ep~ °rmun y. II!' 
: thalihlh~!~isJhted land wasljold Iwith the approval of the 
, Com~*rii ty. . I 

I I I 

tha,t: MORMOR only claimed the land after Independence and 
that'lie did not place his clai.m before the village 
Council. 

(8) that the Chief and the Village Council can say "ho the 
custom owner is. 

(9) that Chief MOmlOR was appointed Chief of Mangaliliu, but 
not to any land at. Nangaliliu (as there \,as no pig killing 
or ceremony for him). 

(10 ) that HAKTAU and his father had a garden at a place next 
to Nangaliliu. 

(11) that if a person has not killed a pig he is not a custom 
Chier. 

(12) tha~ [Gpief NATEM~TEWIA did, k;i11 a pig. 
,thei:~andand ,the people. ' 

i I '. 

!i! 

~"""~O~l,,(~S aft e I' 



\ , 

~, " :~ 

• 

• 

• 

(13) that iMJ\I(TAU 
, ' , 

Mangalili u. 

! ! 

n~ver claimed sh:e was the custom owner of 
She was my stepmother. 

Then ALlCK MAKOR~aye evidence (hereafter called '.1 6) 

He stated:- , 

(1) :that iht' s father told him that his grand-father was 
" "ICUS+'~m 'owner of Mangaliliu~ I ' 

I I I L' I r![ 11· 'I, il'll 'll I' I'l', I 

'. '1, 1,1' 1\,11 1-lll'lll dql " II,!', I II I 
i " \2):; ,,' I;tna'\:, lil's,,:fatner' used to talee" :himl ,to a pi~ce,of land in 
, I ,,' ',I":M n¥i ""t,"i'l{' , ,"~\I : ii, [ , 'II, '\ I a ,.&;. .L;o,., • I I ' 1" I 

[ i. li"1 II 'I,l I [' I I ,I ,i)' I
J

: J I 
I I I [ I' I' I I I 

(3) :that'II1,~s ,father. worked at ¥a,ngaliliu and planted corn 

( If ) 

(5 ) 

(6) 

(7) 

(8) 

, (10) 

(11 ) 

:Ithe~~.l' 
i'i i 

that :the disputed land belongs to the Lelepa Community. 

that the people of Lelepa do not agree that 1I0RHOR is 
,custdm~ehief, as he has net killed a pig or has there 
, " been :a ceremony. ' 

, , , 
,that [GEORGE KALTAUA is custom - ownel' of Mangalilim 

, 'I I 
that ,he got his custom rights from KALKOT SAPOUSA. 

that !i~ 1961 Chief KALSONGNATAl1ATEviiA was ordained 
ParaniountChief. Eleven otners were appointed Assistants 
to the Chief including HORMOR. 
: I::! ,', i ;! ' 

that it~oB~'.pe~ple are stilt"members of the Council of 
Lel~~'~:" :, " I,' I' '. "',' 'I~ ',. " : ,~',' I, ! I' , I' "I' i ' , I. I II 

ilthatlC~iet HA~APONG TARlLlU \ 'gave ' the land rights to 
'the! Delepa Community. 

, ! -I 

that ,the land rights follow the male line. 
, 

The Respondents evidence was totally opposed to that given by the 
Appellants. The, Respondent Gtated that the descendents of TUIlPET 
i.e. MAKTAU, LEINAPONGI and KALKOT SAPOUSA are the true custom 
owners of Mangaliliu and because IlAKTAU WaS first born and HORBOR 
was her son he together wi th the descendant of LEINAPONGl and KALKOT 
SAPOUSA are the true custom owners of Mangaliliu. Also that Chief 
NATPUA of Mangesi gave the land to IIAKTAUj which latter contention 
seems to conflict with the first claim of customery ownership • 

MORMOR stated:- (hereafter called 'D') 
, 

! ~ ,I 
All! fh" descendants of LEn/APONGI, SAPOUSA 

,areli1lfiming rhe land. . 

they:are TURPET descendants. TURPET had a ~~~~ 
SARAMONO. ' 

~1 ) 

(2) 



" 

,~~:' 
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• 

• 

II 

• 

• 

• • 

(3) 

(4) 

(5) 

(9) 

(10 ) 

(11) 

(12 ) 

(13) 

(14) 

(15) 

(16 ) 

( 17) 

, I i 

TURPETS mother was LEISUHA whose husband Was NORNOR. 
, 'I! 

. : i ' ' I 

tha't'NORNOR was Paramount Chief of Nangaliliu. 

tha,t i an ancestor called NATPUA from Nagesi had some 
'he using at Nangaliliu, and that he told NAKTAU 
th ";nd belonged to her. This was in 1875. 

,I , I 

(8) 

land 
that 

she W~"i' I ,born in 1861. 
. I , : ' " ' I , .' " ',,' ~ . , 

~i~1~1~1'II~tr~~tit~:~~ffiW1~~c.r ,':Chiefl!ij'2RNqRwas ~htef ofl Nangaliliu. " , ' '" ",1,1" " 'i i ,,' "" , 
: ''''' .. ':' .. : -:' :,~, \", i "" I '. -, I, ',,: . 1: I ! 
'\;hinkChieif]MI'TAPONG'lJ:'ariliu had any right 

: 0 the Lelepa' Community as NAKTAU had not 
" , 

GE:O,IGE KALTAUA cannot be the sole custom owner of 
Mangal'iliu because he is of the stone totem. 

i ' 

, i 
that ,land rights and totem righ ts are the same thing. 

that' his father came from IIAGESI then went to Makeri and 
then' back to Nagesi. 

that' the land should not go back to Community of Lelepa 
because MAKTAU inherited her rights from NATPUA. 

,that! he left Lelepa because, the people ,Ier'e against him. 
I' I 
'" , 

tha1t! he though t he was an ,expert on Mangaliliu because 
I ,',.1:1 
of !WI:1~~MAKTAU told him. 

", thJi!~ecould:not agree 
,whait she ,told' him. 

: 

Ii 

iii:, 
: ii,,' 

th'at'MAKTAU made any mistakes in 
, ,! 
I," 

'that i ne does not agree that because W3. GEORGE KALTAU' s 
father married MAKTAU he should knO\; the truth. According 
to custom he should be told. 

that he did not think W5. ZAKARIE I'lOuld know much as to who was 
the eldest NAKTAU or KALKOT SAPOn:::" because he would 
learn about it from another source. 

(18) that only what he says is true. 

(19 ) 

(20) 

(21 ) 

(22) 

that'HAKTAU was born in 1861 - because she told him that 
he was born in 1927 - therefore HAKTAU was 66 years when 
he was born • 

that NATPUA Was using the land and gave it to HAKTAU -
all his information came from HAKTAU. 

! ' 

that I ~AKTAU Was full custom, owner. NATPUA told her so 
but,' sh,e must allow LEINAPONGI and SAPOUSA to use the land. , 'I I ii I:;" 
that!MAKTAU Was living On Lelepa iIi 1877. 



'. 

• 

• , 

I: I , 
" i 

(9) 

(23) 'th~t:he dbes :not recognise the Chief and Village Council 
'dedid~ng the dispute, as the land is his. 

iii ' , • 
(24) that,he does :not recognise the customary procedure in 

the pase of Mangaliliu. H,e ,wants it to be examined by 
'an thqependent body. 

; ,I ",<25) ',th~t\ ~edi,d ~ot go to. the ,council because he knew the 
,I,.j, 11\,:.",;:maj,or~'tY'p,flthe Counc~l would say he was, not the customary 

., •. : .... i" .. ,t." •• i.·., .. ;,.:.·'.; .. ,,::,~ ... ··:.,:.' •. : ..... · ..• :., .. · •. ,.·.:':~i ...••. 'II; •.•.• ,' .Nlili,}:;~{)j',~) I'; ·,.-1,' " I •. ,::'i;!~: !.,;I?~~~lifll!t.;:U':Lt',:::;': ,:1: '),;i'; ," i[ ri. 11:,,'1".: . 

-'-" : i:
1 

r:il:;::c"r'!L ~ !" _i.~;:· :It!! \;\!\~-;~~'i:;,!:_ir."~:II!1 ~hW~i~i~1,lW~!~;).~~a~in ed a s Ch:~!$'La~d th e 0 til er Ch i e f s put 
"I:, ... ~i:.,:,'.· ..•. ·.·.::,i,:,' •. ,:,.,i,·,·11!jtl~M,I' ·,'1"" ,'i. ':11"""II[,I.!I" "t'i!;1Ue II. ·"\'h"'ial:ih."'i'!II3\f.'6.'n;;Hhi shead inlrl ... ,.,'1' 9611.', 

" "., .. '!,II::.· .. '.!:".',,:,.,·,';.:.,·:.:.'.:':., .. ~,',:-: \,', "!;"::: F<li~:;::ii" ,'J'l",l: ,I, ;1i1" " "-""")"~' :'!::i:'I:> ;n:·:-:" !':I:(n {~i,r<':~-'~;;::':'l' i':',><:\:",~';', " "I i 

I' (27) H;h'~1 \lieafrejS what he say;siis ~hat HAKTAUto1d him. 

~! 

• 

(I 

• 

• 

"I I ' 
:' I I 
,I I ,! 

WILLIAM KALSONG 'NA~AI1ATAEWIA in evidence stated:- (D2) 

1 : 

(1) he ;is 'Paramount Chief of Le1epa Island and still is, he 
was hppointed in 1961. 

! i I 
, ' 

(2) tha,tiI.;elepa Community did not recognise him as Chief. 

(3) 

(4) 

. (5). 

..... (6) 

(7) 

(8) 

(9) 

(10 ) 

(11 ) 

(12) 

(13 ) 

: "", ' I ' 

! Ii', " 

that' qHARLIETAURATUAL was appointed acting Chief. 

'th~tlhe hks not tried to exercise his power as Paramount 
Chi'e±- ;siIice 1981. ' 

, " 

I ! Ii! I 
,th~tl hie, left Lelepa becaus,e Ih,is ancestors came from 
Mang1i]iliU and ,therefore he'lbelonged there and had a right 
, , 'b k' ' I 1 I ,to '$ " ac, th~~e. , : 
! IIII : I, I: , II , 
I tha:t i ~,e left Le1epa becaus,ehe was useless at Le1epa. 

thait thle was living outside, the boundary of Hangaliliu 
P1':ntation. He is living at PAUL AU • 

, 

that in 1968 the Lelepa Community asked us to move out of 
Le1epa to either Hangaliliu or Creek K. 

that. we choose to move to Hangaliliu because there Has 
space ,to work and build a house. 

that there WaS a disadvantage at l1anga1i1iu because of 
mosquitoes and flies • 

that he Was on Le1epa for 69 years. 

that: the first name on the deed of sale Exhibit 3 was 
TAURIBAKO a member of his family. He lived at Hagesi-

I i I I , I ' 
'.that therewas no representative of MORHOR in the sale of 
'!thep.and as there was no one of Hanga1iliu old enough to 
'sigh~"! I ' 

, Ii I' ! 
I I I 

that 'M~KTAU fold him everything. She Was ready for marriage 
at the time the land Was sold. 

• •• /10. 
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(15 ) that 
land 

! 
, ' no 'one was 

w'as sold'. 
i 

(10) 

living at Mangaliliu when the piece of 
, 

(16) tha~ 'I all his evidence is what MAKTAU told him. I was 25 
years 'of age when she told, me. 

(17), ':thah \tbere wa's never a cus~dni ',ceremony showing the land 

, ,iat 11,!ngaliliU" was given"tOljj,'~.,~ c,ommunity of,Lelepa. 
,I II, 1\ ,I ii' , II' I",! i" ' 

8) "Itha:ti
l
" it' \:ilis itrue that famii;; 'history and. custom came 

Ii I I I I I I II llTI ,', I' 
" :,llf;t;'omIMlAKTAU.~\'11 I . I!'~:':'~" 
" "I 'I" 'I I ,'" • I I I I , I 

(19)!tha~IG~ORGE KALTAUA accordi~g to blood system has same 
i,rigr ySI as desoendants of LEINAPONGI and MAKTAU. 

, 

'j ! i 
, , 
, i! , 

KALSAU NAPAU in evidence stated:- (D3) 

(1) 

(2) 

(3) 

(4) 

, ' 

I 
he has' been living in Mang~liliu for three years. 

he s,!-pports MORMOR to say the land at Mangaliliu should 
come 'bhck to the descendants of the three families • 

! I I 

that 'there was never a decision of the Paramount Chief 
and ~he Council as to the ownership of Lelepa. 

i i 

,tha~ Ihle~ent to Hangaliliu,in 1983 to improve HORHOR's 
;Land. clat~,",.,i,:,',\t, ot~"e 

! 'I'il" i, 

LYDIA TYWAN YARoiIJ~leviden~e stated:,! i 

I, i' ,[ ! 

i"l' 
d)4) 

(1 ) 

(2) 

(3) 

,I " 

I I : 

that Ishe is GEORGE KALTAUA's sister. , , 

that she thought Han(;aliliu should go back to the family. 

that she supports HOm,lOR because she Hould like the land 
to ,stay Hi thin the family. 

(II) that she, lives in Vila. She married a Lelepa man. 

ASNAT in evidence stated:- (D5) 

(1) that she is wife of Chief NAFLAU. She stays at Hangaliliu. 

(2) 

(3) 

(4) 

that she is a relation of MaRMOR. 

I 

that IS1'e has a right to Mangaliliu through LEINAPONGI. 

that !hl=r mother lives on Lel'epa. 
, I' I 

that MORMOR but not GEORGE KALTAUA recognises her rights • 

• . • /11 . 
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(11 ) 

, I 
, I 

TONGuRU:HAHdnl evi.o.ence stateo.:- (D6) 
, ! 

, (1) he hJs
l
' lilTeo. at Hangaliliu, for three years before that, 

, , , 
, , "at LI e1lepa, , I' i' 'I ' 

I· 'I "I , • I' t I I' II" ' L 

:' ><d· ,: :I:h~ ni.i~:I':p,ar~m;uht Chief of L~,,~a,I,!, ',s, i,n, ce 1961: 
1 ,I 'I" I II' , I \ ' Iii -) I ; ~ I I 'Il' I . '"- , \ l' I' II. I" ~ i '1 I I, Ii' j I II I II Ii"! 1 ill J Jo' • - ','. I" .'" ~' ;: 

" ',(3)' , :i' ';thelld~inmuni (ill of L~iepa recognise me as Paramount Chief 
I I I I I I, f :l I ~ I I , I:' I ' 

,! ,1," :i:;:' :10,." Lqsp.:. I' , 

't, " 1 ; Iii' i : i ' 

(4) 

(6) 

(8) 

,he ~$', ~lso assistan U Chief to Paramount Chief of Lelepa. 
! I!I' , 
! I., 1 " 
tha~ th,ere were twelve appointeo. as assistant Chiefs in 
1961;,1 • ' ! 

, I, I ') , 

:tha~ la;Ll, appointeo. came fr?~ various areaS of Lelepa 
ano., ,,?ur appointments were accepteo. by the Community of 
Lel~Ji,al. ' i ! 

'tha~lu!p':',to the present o.ay there has been no peace ceremony 
'an0. 1 itol', killing of pigs. 

I' ! 

that ,he now lives at Hangaliliu although Paramount Chief 
,of Los'a. 

, 

, 1 I 

tha~ Ihie recognises MORMOR as Ch:i;ef of Hangaliliu area not 

,I!: I!treill"jfl;~~t~o. ~a,no.. I, i, , 
" I' W tJ' ';I, I" 1 I I 

10,}! " :1,th~l~ :ilf '!~~!' ~ltg high Chief: MORMOR gave lano. away to the 
",',1, IComm nit I ty :he, Ii/lould acceptsl,j!t. 

, II',,', 'II ' 
Ith~~N~ ai~o ~laces relianb~ on what his mother toU him. 11 ) 

( 12) !tha~ Ih\e has discussed the case with MORHOR ano. NATAMATAEWIA. 

(13) that h,e has no right to o.isputed area. He has rights at 
Losa. 

(14) 
I, 

that 'he o.oes not agree that it is th,e Paramount Chief and 
Village Council that o.ecide land disputes, even thoug;h 
Exhibit 15 shown to him, that it is Clliief and Village Council 
in 1973 made a decision on lano.. 

CHIEF JOliN MANTAE,in evidence stated:- (D7) 

(1) that the is Chief of SA VIRI, which is south of HangaliJtiu 
but:~e' lives on Lelepa. 

'he h~~l apPoin,ted assistant! Chief to NATAHATAEVIIA in 1961. 
, ,! i 1 : i 
I ,,!, - I I' I 

he is Varamount Chief of his Own area. 
, I 

, 

(4) tha~ 'h,e never heard that Mangaliliu land waS given t" the 
Community of Lelepa. 

that MORNOR acquired official ·name in 1961 - all the Chiefs 
were appointed assistant to the Paramount Chief to ~,le 
th e Communi ty. 

. .. /12. 
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(12) 

i 
(6) that i ZAKARIE may know the history of LEINAPONGI. 

ZAK~RIE has stated that LEINAPONGI WaS born before 
, , , 

HAKTAU • 
• 

• 
(7)tha't:KALURE Was given the name HORNOR in 1961 - that for 

, : I ! 

'six ,generations no one waS, called HORHOR • 
• I I I I 

, (8 ,he h' s lit family at Lelepa p~t hE) lives next, to Hangaliliu. 

I I I I ~ I \'1 :1~\ ~ :! : I \ i ;:; C,l! ' 

: "'I' "I \ [: : 'I" " 1[' [' ,Ii] I • 
, ILl I ,Ii l' II' I, I I·il ': , 

I I I' ,III! II, '~::I;I I ",',I \,11':' 
I I 1111 > I \" I I ~I[' I ," I' I 1 J~' t [ • , , I, I ' 

dHIE~'KALA~UI'I'NAP~' , 'in, ~vid~nce stated:~,iCD8) 
I I' , I • " 

(1) ,he ~k :a C~ief, of Lelepa, ap~~inted in 1973. 
"I I ' 

'(2') tha;t, h,is area. is CRIKI but',he lives at Hangaliliu. 
! i 

that! ~hen LEINAPONGI died HAKTAU was an old woman. 

,I 
• 

Having bri~hy set out the evidence given by both parties, I will 
now deal with thelquestion of custom ownership of the land in dispute 
as to Lots 10lf ahd.3078. The question of Lot 103 does arise to a 
certain extent aF i i,twas f,ormerly public land but under a Land Reform 
Declaration N° 7'Of: 1985 dated the 27th, February 1985 it ceased to be 
public land',s9 ~:te!,;cu",t9m:! ownership ofi~~a~ ,has. also to. be consider;>d. 
The Judgmentiof ~~eTSland,courtin my bplonloon dlod not glove due conslo-

.'" ~era~ion :!to~helhe~'i?ef:bre it~nd de~:llt with matters completel~ 
... outm',d"e itB~un~.i V~J;on"HI,Accordlongly.!:)l·completelY quash the snd 

Judgment. '" I,· 1,1 """,,' ", " " I!': 'i. :' ':, _i :: 1:, ~ 
,I ' , 

The Appelliirits case simply is that 'due to force of circumstances 
beyond the contr'pl of all persons living in the area of Lelepa Island 
and indeed from places outside Efate (both 110rmor and Taurakoto came 
from island outside Efate) the Community in order to protect th emsel ves 
against clan war and ·disease had to move to the island of Lelepa at 
least some two hundred years ago. They lived as a Community and appoin
ted from time to. time, Paramount Chiefs and Chiefs who, as they do 
today, had power over the Community even to the extent of holding land 
on their behalf. This is the evidence which was given by witnesses 
for the Appellants. I listened carefully to each one of them as they 
gave evidence and was impressed by the manner they anSl,ered questions 
put to them by both their own Counsel ~\r Vasaris and Mr Boulekone for 
the Respondant. Their evidence is that one of their Paramount Chiefs 

~ TArlILIU l'IETAP,Q'lG, 'and it makes li ttle difference in my opinion, whether 
he came for Tukatuk or not, he was the elected Paramount Chief of the 
Community of Lelepa made up of peoples from many places. He made a 
verbal willgi vil1g :full rights over Lot, 101, and 3078, Mangalili u 
Plantation,The: di'sputed land and Lot 103 to the Chiefs and the 
Communi ty ofLel~pa!, prior to his death, and that later Chief Manarewo 
also made a verba1 will giving the same'rights. They were both buried 
on Lelepa Islandl~ i ' , 

! , 

I 
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Ii 
,Thisw,,~ J;iositio~' until 1975 when the Respondant who claims 

to have been t'ld Chief of the disputed land in 1961. and to be 
the Customary ,Owner :thereof. ' 

suuu,or.te· d th eir cla~n\: to :be true custom: owners 
ducing for ~ii~nip]e a deeddated'1899 

ep,,:and th~,!Atts~ralianNew He?rides 
~old bYi!~~:em lfor ,the benrfJ.t of the 

'IlEI.:!-EliP,~,l!f[s'~anq:ilii.n .. d. that the!l1Rney :obtained, therefrom WaS 
allliing The. signatbrie,s ,to the deed' shows that 

e Community kigned it. Again on th e 
M . per'sc'riil:'~lh·o '.des'c· ribe themselv. es .. as natives of'Leiepa sold . ay, , 
Messers Me', & .Co. Land Lot~d4 which later was divided 

" I;' 

into Lots 104 The nati veswere :MARIKI ATELOG, PETER, TURI 
and SALI. It essed by the Rev. MacDonald TIFATE, Chief of 
Samoa and KALTAG, chagain seems to bea transaction by the 
permission ofth ty' of Lelepa. Chief TIFATE being one of the 
Chiefs of the 

"i ' 
iii 

The Appellaht'contend, if that is i10t ample proof that they are 
the real custom Ol-rI,eirS, that one of the members of· the Community 
GEORGE KALTAUA iSi:~:direct descendant of, KALKOT SAPOUSA and following 

• patrilineal Bucce~'ion he is the true custom owner of both Lots 103, 
10'+, and 3078. That if the totem system is to be considered at all, 
it merely gives rights but not inheritance to land. I am advised by 

, • my two custom ,'advisers that such is the case in Efate and only rights " ,- , ' 'I·" 'l" followth e totem. ' I' ". ?: , i' " : ' , 

ill,' ,: . g~ t;retSP~l:~I~:~~~i~iide:; I again lU{enJd with great Care to 
!:'J:i,th;e,w~tnessesia,s ~i ,~\aS;,i~1l11lYUi,?onscious t~,a'll the result of, the case 

1i:.'.i.'.f".,.>.:.jiW. ~.'S. 'im .. :.~'.?rt, .. a .. ,.nt:,i,.fo .•. '~ .. ll' .•. 6.tl,.,.h .. ).H* ... a .. ,J:],~.~.A.'s. Chief M?~,.MOR"S ca~e may be descri?ed II,:]:::".· aS',a ca:,se.of!word~i];· :A-p-y ,tJ.flleh e was ask~d a queshon ' that he seemJ.ngly 
!i."collld"nota,nswer,lqelsaid '-!MAKTAU (i.e. , 11:1.s mother) told him. His 
i' evidence conta,inedlthese word at least fifty times and indeed to be 

i"'---""', 

fair to him, he o~~niy admitted at the end that his knowledge and 
history of their rrlcestry is based on what }!AKTAU told him. lie based 
his CaSe on the fact' that some six generations agothera WaS a MORMOR. 
I expect during that. period of time there were many persons called 
HOm~OR. However in his case a forefather HORBOR married one LEISUAK 
and from that isque there was a person named TUTIPET and that she had 
three children ,KALKOT SAPOUSA, LEINAPONGI and HAKTAU. lIe has stated 
that HAKTAU was the first born but the appellants contest thiG and 
say KALKOT SAPOUSAwas the firct born. They also allege that with the 
rights under the totem system applying in Efatc, the true custom 
owner of the disputed land are the descendant of HAKTAU, LEINAPONGI 
and GEORGE KALKOT SAPOUSA. 

The Respondent's evidence did not totally impress me. lIe was 
evasive on may occas~ons and first did not ansVier many question asked. 

• He was devious, S? 'm\lch, that it made me' reluctant to accept his 
evidence on ma.jor!.~sF, ue~. The co~versat~o,ns which h~ had :;i th HAKTAU 

':.1' took place many yr~rs ago. 'I belJ.eve some conversatJ.ons dJ.d take 
r place .butthe 'replles given: by Respondent ,seemed to indicate that she, 

: ! ! i ' : 
MAKTAU, foresaw tl)eintroduction of a Constitution into Vanuatu and 
that there would be an Article 71 which stated - mAll land in the 
Republic belongs to the indigenous custom Olmers and their descendents", 

'i)\..\ - therefore' preparing HORHOR for the arrival of such. Yes, 
<i;,~(<',) n "'''Iv", ~v 

',v ~UR . ' celm _ , / 1 
7f' e-= SUPRcl'I(:''''((;: ;.:!)~.' . •• 1 f. 

~ ........ Gjii'';) /~. / 
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. -,". 



-" '1.,[1 : 

• 

1\ .• , 
, . • \ .J:'"r I .. ~. 

conversations must have taken place but the details. necessary for 
the matter before1tri.e could not, in my opinion be visualised by 
this dear old' lady: Again Respondent gave evidence that MAKTAU 

, .... was sixty six years of' age when she gave birth to him. This I 
, 1: : , " " :' ~ !' I 'I ': " , , ' , ~ , 

ii 'S'Uppos~,is.a pOsfiBili.ty.P'tt in my oI1il'\ion, not true. Respondent 
'ttr'lI\ax h~,:~' I1lj,xe,4u~,Ltlis:iclat;~s,and for ~)1!~~: ~e could be. forgiven but 

;\Il!;im~': .... ~.e; .. "!"~s, adarnan,tl:[.~h~"'rs,1-19h was the 19i~~e : and from h1S demeanour 
Ilii:'I!wh~ngJ:y1ngsjIchll?~1~j9nc~:, I totally 1~,eJe'i1ted such .to be the truth • 

. il:Ui!ReSpOnden~wal3!.ut)if1~le :to'produc7 any ,cases that ~er~ settled und7r 
n.,the totem'sys:temj,and. I.agreed w1th my .custom adv1sers that such 1S 
.. r",not relevant to t'l!le'customownership ,of the disputed land. 
i: :"Respondent adinitt~4 that he was found 'guilty by the Council of 

. Lelepa of having 'I I committed adultery and being fined. He also 
,admitted that att~n\Ptswere made by the Chief and Council of 

'.1 Lelepa. to solye t~is·' proJ:)lem but he would not agree because he 
thought they werr [' alliag~inst him. 

'I . I 

Respondents: case was supported ~y the Paramount Chief 
NATAMATEWIA, his, brotqer ,"whose evidence was similar to that of 
Respondent and w~?lal$o ~dmitted that "all ,his facts were given 
to him by MAK'.l'AU:.! i The other witnesses called by the Respondent 
were followers who:joined him at Mangaliliu and merely stated 
.without any proof: t.hat he was the cU$tom owner of Mangaliliu. 

'. , 
, . 

, 

All the evidence ,for the Respondent was to me, tainted. L 
'got the impression I that the evidence'was well rehearsed and concoaked 

I I I I' I 

before;lhafld: and'. that the ,witnesses merely appeared to give 
backing to the ~r['on.~en~;;.,: :,il'i:. ' 

II .1 "lit 'ii:UY' II 
I I I \ il j ii-:I ..• i , 

.( have discus ed the' Custom relat1ng. to the matter before me 
with my two custo~:advisers. They haVe advised me that patrilineal: 
succession is followed in Lelepa Custom and that under the totem 

. " 

system only righ'ts: are given • 

.( therefore hold that the true custom owner of the disputed 
land Lots 104 and, 3078 and Lot 103, are the Community of Lelepa 
by virtue of the fact that the land was held by the Chiefs of 
Lelepa and left by them to the Community. Secondly following 
patrilineal succession that GEORGE KALTAUA, a direct descendant 

\ of KALKOT SUPOUSA is the custom owner of the disputed property 
and Lot 103 but by virtue of the fact that. he has joined forces 
with the Community of Lelepa then he and the Community of Lelepa 
are the true custom owners of the disputed land and Lot 103. 

• 

However :-

1. I further hold that Chief NATAMATEWIA is still the 
Paramountlchief of Lelepa • 

2. That al\ the other Chiefs including Chief MORMOR are 
members' of the Council of Lelepa and: 

3. As I hold that the Paramount Chief and Community of 
Lelepa are the custom owners of the disputed land 
including lot 103, ie-follows in my' opinion that the 
said body are also the custom owners of the whole of 
Mangaliliu estate, as it was the only land within the 
Community of Lelepa that had not been allocated prior to 
Independence. 



• 

(15 ) 

All persons residing in Mangaliliu must .remember that 
the land belong to the Paramount Chief and Community of 
Lelepa and the sooner the Paramount'Chief and Council 
of Lelepa ~epresenting the Community of Lelepa decide 
who should have the land at Mangaliliu the better it 
will be for all the Community. 

, Further until the Paramount Chief and Council of Lelepa 
make a decision it is HEREBY ORDERED that no use shall 
be made of the land within the boundaries of Wangaliliu. 

I , , 

AND FURTHER if the Paramount Chief fails'iwithin six months ~f 
this Judgrhent to convene"'a meeting an'd deci4T, 'iwhO should have 
the land. ' 

THEN IT"'IS"FURTHER ORDERED that the matter be ret~rred back to this 
\ ccl:urt for dir,ections. 

,,.. 

I i I allow costs to the Appellants • 

, 

I 

" 

~ 
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, ! 

. ,-A .. ...z.. ':;::~';~ 
Frederick G. Cooke 
Chief Justice • 

21st May 1986 
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