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. JUDGMENT 

The appellant, Steve Bihu, was charged with a total of 

eight offences of criminal trespaps, 

arising out of four separate incidents. 

damage and larceny 

He appeared before Edwin Goldsborough' sitting·, as Senior 

Magistrate in Luganville on 8th February 1990, pleaded guilty 

and was remanded in custody to 15th February for medical' 

reports. There is nothing on the .file to say what ,happened on. 

15th February but the. record shows the court. sat on 15th,March 

a~dremand~dth;; acc~sed to 22nd MarGh'f6~:;~~~t~ri6';; •... Th~~'~'.f~)';.~S;, " 

a medical 'report .. dated 21st March' saying' that theappeil~he;r;if 
dip not appear to be suffering from any major mental disorder. 

<~.' 

According to the record, the next time he. appeaned Was on 

the 12th June before the learned Chief Justice where he was 

sentenced to a total of 12 years imprisonment. 
,', ': ~:. 

Exactly in what capacity the Chief Justice was sitting 

"'\ihi"that dayiis far' from clear. 
).fi:;;i~.',~·:·::,"-'" .. 

The record inhishandwri tingAsi"~;;j"'i"~; 
. ->-.- );5'.-, ':"!::i_-;'_~"~ :' -.' ,'. . !'<"',"Y7,·~·;§'~!i-,t-.'_··~:';5.n~ 

. '·'"'ii,". headed· ."Senior Magistrates Court, Santo" and ··at ·'.the end.,j'is\"' i~(:" 

signed "Frederic G. Cooke, Chief 'Justice".··· . The "Order for 

Imprisonment" made the same day starts with the statement "By 

judgment No. 197/90 given by the Senior Magistrates Court for 

Northern district " and having listed the sentences, it .... 
then continues "Therefore the Chief Justice of Vanuatu sitting 

", ,all 1st ipstimce here commands ..•. "etc~"··'·· 

,. An appeal was lodged to the Supreme Court and listed .for 

hearing on 6th September before Mr Justice. Goldsborough 

sitting as a Supreme Court judge. As a result' of an objection' 

raised, it would appear, by the Public Prosecutor the case was 

further adjourned to October before a different judge. That 

objection was 

Goldsborough's 

properly made. 

part in the earlier 

Although Mr 

proceedings 

Justice' 

had. been 
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ex~remely limited, he could not properly hear the appeal. 

It is now before me in the rather unusual form of an 

appeal against sentence and a request by both parties for 

clarification of various aspects of the earlier proceedings 

some of which would appear to go to the jurisdiction of the 

lower court in this appeal although counsel state they do not 

challenge jurisdiction thereby. 

matters first.' 

I must deal with those 

The points on which clarification is sought are set out 

in a letter from the Public Prosecutor dated 4th September 

1990 and addressed to Mr Justice Goldsborough. 

The first refers to the history of the case as I have 

set it out and continues -

'If it is in fact the case that BIHU was in custody fro. tbe 8th February 1990 to tbe 12th 
June 1990 pending sentence, it would appear on tbe face of it, that sucb renand aay bave 
been unluful, baving regard to the provisions of section 130(2) Cri.inal Procedure Code 
Act Cap 136' 

Section 130 is in Part VI of the Criminal Procedure Code 

Act which deals with procedure in trials before Magistrates'· 

Courts. It ,gives the court the power to adjourn the case and 

either release the accused on bailor commit.him in ·custody. 

• 

Subsection (2) states:-

'If the'accused has been committed to prison, such adjournment shall be for not lore than 
If clear days, the day following tbat on which the adjournment is lade being counted as 
the first day,' 

Those terms are perfectly clear. Whenever an accused man 

is committed in custody at an adjournment of the hearing, he 

must be brought back to the court at intervals not exceeding 

14 clear days. The record should clearly show all such 

appearances and further adjournments should be to a date 

within the allowable period. At each such remand hearing the 
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court must allow and consider any further representations on 

bail and record both those and the reasons for continuing the 

refusal of bail if that be the case. The conditions of 

section 66 of the Criminal Procedure Code Act will also apply 

at each refusal and compliance with the section should also be 

recorded. 

This is an extremely important protection for an 

unconvicted man and must be observed meticulously by the 

courts. It clearly was not in this case and was a serious 

omission. 

The second point raised in the Public Prosecutor's letter 

is' as follows:-

'Having regard to the provision of the Courts Act Cap 122 section 4, the Hagistrates eourt 
Northern Division would require an order under seal fro. the Supreme Court in accordance 
with the provisions of section 4 (3) Court Act, in order to deal with this case, both froa 
the purposes of taking pleas on the 8th February 1990 and passing sentence on the 12th 
June 1990, I have not seen a copy of such order under seal, in' relation to either 
hearing, 

If in fact such an order was in existence, and signed by the Chief Justice to allow your 
good self to hear the case on the 8th February 1990, this nevertheless raises an 
interesting question, as to whether or not the Chief Justice can authorise bimself to deal 
with this .atter as a Senior Hagistrate, • 

This raises two questions. 

tiA.. 
The first is,( authori.tu~ of the magistrate to hear 

these offences. By section 4 (1) of the Courts Act every 
, I 

Maglstrates Court has jurisdiction to try summarily any 
• 

criminal .. offence for which the maximum punishment does not· 

exceed 2 years. 

Subsections (2) and (3) provide as follows:-

'(21 Notwithstanding the provisions of subsection (1), a Hagistrate's Court .ay when 
presided over by a Senior Hagistrate and at the discretion of the prosecutaT, or if there 
is no prosecutor at the discretion of the Court, try sua.arily .ny criainal proceedings 
for an offence for which the .axilu8 punishment prescribed by 1 .. does not exceed 
i.prison.ent for a term exceeding 5 years but shall not be elpowered in the case of a 
conviction to impose any punishment in excess of the punishment prescribed in subsection 



,?:r.· .. .. 

• 

, 
(1}(a). 

(3) Notwithstanding the provisions of subsection (I) or of any other lev, the Supreae 
Court, .ay, in respect of a particular class of proceedings or s particular aase, by order 
under its seal invest a Kagistrate's Court vith jurisdiction to try any proceedings vhich 
would otherwise be beyond its jurisdiction.' 

. "'-

, i,' . 
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Thus the position is that, if the offenc'e <?llarged carries' a 

maximum sentence of more than 2 years and" not more than,' 5 

. years imprisonment, a senior magistrate may try it only in 

three circumstances: 

(a) when there is a prosecutor (asdeffned in section 1 

of the Criminal Procedure Code Act) and he requests 

trial by the Senior Magistrate, or 

,-, , 

(b) where is no prosecutor . and the -. 
Magistrate feels it is appropriate fol:" him to try 

the case, or 

(c) In any case where, under subs€,ction ( 3 ), 

jurisdiction has been vested in the court by an 

order under seal. 

Thus the rather strange situation is that, apart from 

cases covered by subsection (3) , the Senior' Megistrate is 

given a discretion to decide the point bu~, onc& a p~osecui~r 

is present, the discretion is removed from the cowrt and vests 

entirely in the prosecutor. In the latter c,s.se, if the 

prosecutor does not request trial by the Magistrat es Court, it 

cannot proceed. 

The offences with which Bihu was charged and the maximum 

sentences for each were unlawful entry contrary· to 'section '143';'" 

of the Penal Code, maximum penalty 20 .. years imprisonment,. 

'damage contrary to section 133, maximum. pena.l ty 1 year 

,-~ 

imprisonment and theft contrary to section: 125 (a) 

penalty 12 years imprisonment. Thus offences' ':'were' 
max ~mu~'_:<-i';~;;i~r,'~':~~/ ' 

incl uded···"·,,;··.", 

''{''''\<which fell~u.tside the provisions 'of sub~~ft:i~'::~ (1) and' .(' 2 )';:!;:l;~ 
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and so there should have been an order under. seal to give the 
".-, 

Magistrates Court jurisdiction. 

The' second question relates to the power·, of tbe. Chief 

,,', Justice.tosit· as a, Senior Magistrate '., ":,,s:,.I~ave,already. ;,,,~ 

pointed out, the rec';rd suggests somecp~:t'u:;J}on'~~:to whether 

. he .. was sitting as Chief Justice or asa Senio~Ma.gistr!lte. 

Section 10 of the Courts Act provides: 

'. ~ , " ".<; : .. ::. '~-;:'"f;::~~~~ ~::::':;:~:'~-~:';':1\."';+\:" "i, '-~.: .~: "." 

,_ -, ',.-. /. :" ,,' " . <-.:,>,,:,.:~ ';,,:<"-~''''-;:;'':' ,:~::;,:,: k/ ,:;:.:. c:-: --' __ " " .: ' .. ' 

'No jurisdiction conferred upon any •• gistrate shall in any'tiay'restrict. or' affect tbe 
jurisdiction of any judge of the Supreme Court, who shall have in'slf 'criiinal and civil 
proceedings an original jurisdiction concurrent withthejurisdictio of a ·Seni~r . 

j, .. 

Hag i s tra t e , '". < •• ,,' "n '.', •• ' "C ,., ,'0" .,.?:.i;"e;.i!"·""'",,A """"": '" I· "";~!:~~:;G~~t~~~~l\lJ'r: 

first part of the section is 
<e. '< ':~.~,~,;:;,:~,~,;,,,, f,."-, 

'iii ;::;.eL:;:.· . . the 
.' . . 

comma would appear, on its face, 

., .... ,(, .. ,.: cannot be qualified by the Courts Act. 
: ~:;_:~';#0';::~~: '._".- . _" ' ',-",:,,: '",--i~":-~;_" "'" ':"'V'~_;;:' .": . C'-', - -

" .• ".,.~ishes . to .exercise. its original jurisdicti()!\.\,~rl~.J"el~:tio 
··"j'''·>~·~iniinalcase normally triable before a Magi;'t;~t;es , .... t;'!"i··/{t:'V::;:!:j'::';:c}.' 
:;;. ~:'':_W}';\',~'i:-:;, ;,~.-.s,,-,,:.·. .. -, .,--. - -.... ,.,,.~,,.,- -,-- ",.- .. ,-, . . ,,'-~ --;" ;",:,.;-, f;-:t~.'·,~"_: -:'S:-~'."'~';:'~<-;:"'Y-' ,- ,." .- -, 

·· .. <will transfer the case to itself. However ;,.,that., .. wilJ 

in a Supreme Court trial. 

The use'of the word "concurrent" does not help. If taken 

as. it is 

parallel 

.that is 

generally 

wi th that 

used, 

of the 

it suggests a jurisdiction r'Unning 

Senior Magistrate ' ... T amIlOt; sure 

appropriate where the Supreme, COl,lpt:.juril3diction.;;;fi,;'; 

exceeds that of the Senior Magistrate, If the' first part of 

section 10 means what ·i t says, and the jurisdiction of a 

magistrate does not in any way restrict the jurisdiction of 

Supreme Court judge, why is it necessary." to 
': ... " - - . 

. . ,>: :':jurisdiction concurrent with a Senior' Magistrate'" becaase 
c •... _., 

similarly must be concurrent, so far as it goes, with that of 
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! 
It is noteworthy that sections 1 to 4 of the Act confer 

",. 
the jurisdiction not I.. the magistrates as such but on the 

MagistratesCourts~ Section 4(2i again, by~~~ Presence qf.a 

Senior Magistrate, extends 

Normally such wording means 

the jurisdiction' of the . court.' 
'\.1"',--" '< ..•. ,' ;'-' -..•. ,~i.\",:, ... , '~,: 

no more than' that<the :magistr'at,e'·ts: ',.:,<'" 

.-: ".' ",' 

jt1risdicti;:'n and the .courts jurisdiction arer·one. anc! the same>',', 

,:thing. However, 

assume the second 

in trying to interPJ:"et s'~d'ti9n,>10, i~{is-f/,i,' 
part was included by 'the'i~~islaturefor~'~ 

purpose. In view of the manner in which section 4 is worded, 

I consider it suggests the intention of the second part. of 

section 10 is to provide that, when a Supreme Court judge .sits 

in a Magistrates Court, he has the same effect on the court's 

"',jurisdiction as does the presence of a. Senior Magis,trate • 

If that is the case, when a judge sits in a 

Court he is restricted in the same way as would be a Senior 

Magistrate. If he wishes to try the case without restriction, 

he must order. the case be transfered for· trial in the Supreme 

. Court ~nder ~ection 27 of the Criminal Procedure Code Aci. 
"-,-.:. 

The . difficul ty in the present case is' . that' this 

interpretation does not save the case. If the Chief Justice 

was sitting as a Senior Magistrate, the offences were such 

. that they were not covered by section 4 (2). and. so he needed an 

. order under seal giving the court jurisdiction to try these 

offences but he had no such order. If he was sitting as a 

Swpreme 90urt judge, he could only do so, i~thecase of the 

.. offences triable only in the Suprem~ 

;'F'> preliminary enquiry had been held and 
.'" '.-;i;,·;''-'.~:;'!,,-,-·-:,---_, '.' .~." -', .. ·)-: .. ,· .... :,:,3-:" ~- ". 

The capacity 

; "'.;;",., appeal., ", I,;f, he was 

in which he was sitting 

a Senior Magistrate'.~l 

also affects 

;;", •• , •.• ;tif ajudge"/to the 
, .. -' ')':':"_';':;;';,::f" . ,- A 0: •• , ;'.''1>-':''/;''. ;"".' _. 

Court of Appeal.';'·"~·'~~:":,~fY';'~~&!,:·", 

"'.,;."/;:,,,," "','" 

On balance I take the view that intention 

the 
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learned Chief Justice was tc sit as a Senicr Magistrate and as 

such the appeal lies to this Court, 

Nei ther. counsel dom3s es=t challenges the' jurisdiction of· 
~,' ,;'.,' -- '. .' 

the lower court but simply seeks clarification of these 

matters, Having ccnsidered them, I fee:(i;ithey go tc such 

fundamental aspects of the trial that it cannct stand and I 

must .order the case be returned to the Magist'±;ate's Ccurt·, 

Although this makes it unnecessary toccnsider the appeal 

against sentence, I feel it may be helpful if I still consider 

the· last question pcsed by Mr Baxter-Wright ,.' '. The sentence 

ordered by the Chief Justice was three year.~·;.impriscnmeht' }:in. 

each offence~ As the eight 

.offences in which each pair 

charges consisted'6f four pairs .6t 
C;4.~--

arose cut of ~ incident, he made 

the sentences in each pair concurrent with each otnel'. but 

ccnsecutive to the other pairs, 

"c';'''''~':c~·quel>ti.on .in. this way, ..... 
.. ':,: :'~;~;;'~~,: .. ;::;-; .. -':--"''''''';,'.,.::,;/.. .' "' ..... 

.... ,.: . 

Mr 

. '" .. , In respect of t~o or lore distinct offences arising out 

sets cut 

Having regard to the particulars circumstances of this case., 'the prosecution ~ould sub.it. 
..that in respect of counts 1 and 2 the court could lufully hav:iaposed t~o ye~rs,""" 

!~!$~~~;;l~l~r:~'i~::~:!S;::~:t c:!~;';;:nI~ar;h:I::;:;:::::n c::;;;U!~~:;; b:!a~oL:!~:fi'r.mB;g~~!:~n:;~~'~~f.~i~€~~~~~~c~tt· 
6 and 7 and 8, all arise out of four different sets of facts, and' in those circu.stances,·'·> ,,' ....... ,,;,"" .... . 
there is no bar to the Nagistrate iaposing consecutive sentences for each set of facts. 
If this interpretation is correct, the court could have theoretically i.posed a total of 
18 years imprisonment for the eight offences the subject of the Appeal, but could not 

., ''''lufullyarriveat the ·total helve years imprisonaent in tbe way that it· did. ···.i···,;,·i,,:,. 
- . -~~;~.';::-{::~"::L'~ 

Tbi;"pr~position pre-supposes that the restriction on' a Hagistl~~'e~~&~r( set'out 
section 4(2) when dealing ~ith cases for an offence for ~hich the Jari.ul punishent. 
prescribed does not exceed five years, and where the court is presided over by a SenioL ',,, 
Kagistrate and at the discretion of the Prosecutor, is also of application to cases whicb 
are covered by the application of section j (3) Courts Act (i.e. where the Supreme Court 
has by order under seal invested a Magistrates Court ~ith jurisdiction to try any 
proceedings ~hich would other~ise be beyond its jurisdiction).. <, '.' 

"i+;'i4\""~'P!"'>;"'!i' ".;' ' . ..; ,'; _ -:: '" ',';..' ,- '''c' . -:~f\' -:~ ;.- :;:-;:,;: "~$~~D~:;~!~i:::::~ir,:J:~,?~~~~~~·~:,~~~~·,--::'\:':\;t,;':;;,;·:~;~J~~;:i\~1{~'~:'~\1i~::>,'.:i 
There is nothing in section j of the Courts Act 'to explicitlY: state ,that . when·.'a··c·:,;,',q';:X;',:ii':'" 
Hagistrates Court acting in according with the provisions of secti~n j (subsection 3), 
that it is hound by the provisions of section 4(1} or 1(2). 
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ItseelS to Ie to be at least areuable, that subsection 3 of section'{leansnotonly that """'." .. "'.,.",' 
the Supreme Court l4y by order under its seal invest a Haeistrates Court with jurisdiction 
to try anyploceedings wbich would otheroise be beyond its jurisdiction, but also,to pass 
a sentence;,th4t would other.ise be beyond its Jurisdiction' •. ,That is to sayi, .that 
subsection 3 of section I, is not subject to subsections 1 or 2, ' This seeu to be 
confimd by the opening words of section 1(11. If r &I nang in this argulent; and the', 
Court takes tbe vie. that a Haeistrates Court act inc by order under seal of the Supreme 
Court under section 1(3} Courts Act, is bound by the senteneine constraintsinposed by the 
rest of section j Courts Act, then clearly the Court could not in relation to each set of 
offences arising out the. 8al. facts iapose concurrent ~entences of three years 
ilPrisonoent, for each' charge (although perhaps-ironicallYr/jt:'couldhveilposed"4 
sentence of tv; yearsilprisonlent plus tva years ilprisona.n(consecutiVej·' in relation to"" 
each charge arising out of the saae set of facts) .• 

Sllbsection 2 of section 4 extends, the jurisdiction 

.Magistrates Court when presided over by a Senior Magistrate'to:'". 

hear cases normally outside the court's 'jurisdiction' hut' 
" .-.~,' .. '.'" 

,sp,cifically does not extend the power o~,sentence. 

in subse';ti~~,,(3), '.!t. 

. Had such'.-,· ,? 

;":'i'\';-'-~·'-

,:".,jU]~,iSdiction. ,Having .given does. 

and . clearly allows the,. "13u:pr,,,mle),C:otIZ 

such limitation as it 

",:' to'<ithe present 

The .learned 

or'Magi~trate but, as there ,was .. ",uA;';~d~?':;>-;·'" 

court's jurisdiction he was bound by the 

in section 4(1) and (2). Thus had he possessed the power to 

,.try these cases, which he had not, the maximum sentence "he' 

"':'\:CIc~~ld hav,;!,j,mposed ... for each offence was on:,:,~,or"two, years' C',,;,'·"""': 

not three. 

hearing of this appeal and I do not wish to prolong the matter,:' 

);:,;4!}~;;"tl.rlile ce S~e.i~\l'~ \ I ,;, th~ J:'e fore 0 rd e r .. ,' tha1;.,.t~~"·C.~~ e •• l:>e ~,r~.t}lr Fe'd,,;,£A:;':4i~t~,,':t 
>'¥<.;i,'.the Magistrates'Court and tried by another Senior Magistrate;j,i·r,li·;;"j". 

!'~'!"i '~rder'th~tthe court shall have ju;:i~dicti~~' ~!~". tr-;'.'th:s~>:!:{!i!;(: 
. offences but that its powers of se~tencing shall be limitedto,;"., 

:, ,.; L:.~·~ ,,;:;,~~:~~~~~;:} ~' .. 
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"'>"'ih';se in's'tib'sectioIls" (1) arid' 

Act.' The'entry of this judgment s' 

"~~~~~a~',;~;d~:';'~~1~~"~,eSf ' .. 

..... , As a '''footnote ... 'I refer to" 

assumed in Mr Baxter-Wright's 

pass .. a series of 

out· of different .,., ... 

. series of 

"only other 

.72), it 

consecutive terms of 2 years . 
• 

in open court 

Judge 


