' JUDGMENT

The appeliant, Steve Bihu, was charged with = total”of.
eight offences of c¢riminal trespass, damage and .lareehy

arising out of four separate incidents.

He appeared before Edwin Goldsborough 51tt1ng as Senlo F
Magistrate in Luganv1lle on 8th February 1990 pleaded gullty‘u
and was remanded in custedy to 15th February for medlcalr;
reports. There is nothing on the.file to say what happened'en__

- 15th. February but the record shows -the.court sat_on 15th Marchf‘
and remanded_thf? ' Y

iaecueed to 22nd Marchhfor entenee. There i

Aeport dated 21st March saylng; het the appellan

d%g not appear te be suffering from any maJor mental dlsorder

According to the record, the next time he epbeaned was on
the 12th June before the learned Chief Justice where he was

. sentenced to a total of 12 years 1mprlsonment. -

Exactly in what capacity the Chief Justlce was eittihg_

andwrltlng

that dayv1is far’ from clear. The record i hig®

and at'the end i
.slgned "Frederic G. Cooke, Chief Justice” -uTheﬁ"Order-forﬂ
Imprisonment” made the same day starts with the statement‘"By“

Jjudgment Na. 197/90 given by the Senior Magistrates  Court for

headedi"Senlor Maglstrates Court, Sentee

Northern district ...." and having listed the sentences, it

- then continues "Therefore the Chief Justice of Vanuatu Sitting

~a¥ 1st instance’ here commands cees "etciow
* An appeal was lodged to the Supreme Court and listed fen;
hearing on 6th September before Mr Justlce ‘Goldsboroughi
sitting as a Supreme Court judge. As a result of an obJectlonf
raised, itrwould appear, by the Public Prosecutor the case was
further adjourned to October before_a'different_judge. fhaﬂlé-:
objection was properly made. Although “Mr,_ JuStlceiM

Goldsborough’s part in the earlier proceedlngs had beenfﬂwre




extremely limited, he could not properly hear the appeal.

It is now before me in the rather unusual form of an
appeal against sentence and a request by hoth parties for
clarification of wvariocus aspects of the earlier proceedingé
some of which would appear to go to the jurisdiction. of the
lower court in this appeal although counsel state they do not
challenge Jjurisdiction thereby. I must deal with those

matters first.

The points on which clarification is scught are set out
in a letter from the Public Prosecutor dated 4th September
1990 and addressed to Mr Justice Goldsborough.

L]

- The first refers to the history of the case as I havé‘;
A

set it out and continues -

e

*If it is ir fact the case that BIKU was in custody from the 8th February 1990 to the 12th
June 1990 pending sentemce, it would appear on the face of it, fhat such remand aay have
been unlawful, having regard to the provisions of section 130{2) Criminal Procedure Code
Act Cap 136"

Section 130 is in Part VI of the Criminal Procedure Code
‘Act which deals with procedure in trials before Magistrates

. Courts. It gives the court the power to adJourn the case and

" either release the accused on bail or commit him in’ custody.“”

Subsection (2) states:-

ﬁ’f;f: w"If the accused has been committed fo prison, such adjourament shall be for 20t ‘more than -
‘14 clear days, the day following that on which the adjourmment is nade being counted as
tbe first day.

Those terms are perfectly clear. Whenever an accusédiman
is committed in custody at an adjournment_of the hearing, he
must be brought back to the court at intervals not exceeding
14 clear days. The record should clearly .show all such

.appearances and further adjournments should be to 5. date

within the allowable period. At each such remand hearing the




3

court must allow and consider any further representations on
bail and record both those and the reasons for continuing the
refusal of bail if that be the case. The conditions of
section 66 of the Criminal Procedure Code Act will also apply
at each refusal and compliance with the section should also be

recorded.

This is an extremely important protection for an

unconvicted man and must be observed meticulously by the

courts. It c¢learly was not in this case and was a serious

omission.

The second point raised in the Public Prosecutor’s letter

is as follows:-

"Having regard to the provision of the Courts Act Cap 122 section 4, the Hagistrates Gourt
Northern Division would require ar order under seal from the Supreme Court in accordance
with the provisions of section 4 {3} Court dct, in order to deal with this case, both from
the purposes of taking pleas on the 8th February 1390 and passing semtence on the 12th
Jure 1980, T have not seen a gopy of such order under seal, in relation fo either
hearing,

If in fact such an order was in existence, and signed by the Chief Justice to allow your
good self to hear the case or the 4tk February 1990, this nevertheless raises an
interesting question, as to whether or npet the Chief Justice can authorise himself to deal
with this aatter ss & Senior Nagistrate,'

This raises two questions.
e
The first isK’authoriiyt%wn of the magistrate to hear
these offences. By section 4(1) of the Courts Act every

. ! . . . . .
Magistrates Court has jurisdiction +to try summarily any

~criminal offence for which the maximum punishment does not -

exceed 2 yvears,

Subsections (2) and (3) provide as follows:-

i) Notwithstanding the provisions of subsection (1), a Nagistrate’s Court aay when
presided over by a Serior Hagistrafe and at the discretion of the proseculor, or if there
is no proseculor at the discretion of the Court, try summarily any criminal procesdings
for an offence for which the maximus punishment prescribed by lav dies not exceed
imprisonment for & ters exceeding 5 years but shall not be empowered in the case of a
conviction to impose any punishment in excess of the punisheent prescribed in subsection



, imprisonment: and theft contrary to sectionfTI

o {1){a),

- (3 Notwithstanding the provisions of subsection (1) or of any other lay, the Supreme .-
Court, may, ia respect of 8 particulsr class of proceedings or & particular gase, by order -
under its seal Invest a Nagistrate's Court with jurisdiction to tzy any proceedlngs whlch
would otherwise be beyond its jurisdiefion." :

Thus the position is that, if the offendé'charged carrles’a_‘“'

max imum sentence of more than 2 years and not more than 5
-years 1mprlsonment, a senior magistrate may’ try it only 1n

three circumstances;

{a) when there is a prosecutor {as defined in section.1 ' .

of the Criminal Procedure Code Agp)fand'he requeété‘:

. trial by the Senior Magistrate, or -

. (b) where there is no prosecutor: jénd the Senlor

Magistrate feels it is approprlate for him 1x> try

0

the case, or

{c) In any case where, under . ‘subsection {3),
jurisdiction has been vested in the court by an

order under seal.

' Thus the rather strange situation is hthat,' apart - from

cases covered by subsection (3), the Séﬁior',M@gistrate is - .-

given a discretion to decide the point but, once a prosecutor. '

is present, the discretion is removed from the cogrt and vests

entirely in the prosecutor. In the latter case, if the |

prosecutor does not request trial by the Maglstrates Court :it

cannot- proceed.

The offences with which Bihu was charged and the max1mum

'-sentences for each were unlawful entry contrary to sectlon 143;
of the Penal Code, maximum penalty 20- years '1mprlsonment,_
'damage contrary to section 133, maximum penslty 1 yearf

:(a) max1mum

penalty 12 years 1mprlsonment. Thus offences W@re 1nclude

whlch Ffell  outside the ‘provisions ‘of" subsectlons:(l) andf(Z)
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. and so there should have been an order under seal to glve_the

Maglstrates Court Jurlsdlctlon.

The second question relates to the power of the Chlef"

Justlce;to 51t as  a:Senior Maglstrate. ~ASf]I'have already@

" pointed out “the record suggests some. écnfuslon aslto Whether

"he was sitting as Chief Justice or as a Sen;pl

:Maglstrate-

Section lb.df the Courts Act provides:

e Jurlsdlctlon conferred npan any magistrete shall in any way_restrict or affect tbe
.. Jurigdiction of any judge of the Supreme Court, who ghall bave in all erininal and c1v11
praceedzngs an orzglnal Jurlsdlctlon concurrent Hlth _the- Jurlsdlctlan- of ar

the-comma would appear, on its face,'

.w1ll;transfer the case to 1tself.

in a Supreme Court trial.

The use of the word "concurrent" does hbf:helﬁ.--If taﬁén“
~as,-it is generally used, it suggests a ‘Jjurisdiction rlmnlngfﬂ
parallel with that of the Senior Mag;strate.hﬂl am not suref

. that is appropriate where the Supreme Court Jurlsdlctlon
exceeds that of the Senior Magistrate, If the first part of *

.section 10 means what -it says, and the fJurlsdlctlon of a -

magistrate does not in any way restrict the Jurlsdlctlorlof a

'Supreme = Court  judge, why is 1t necessary"'to

'-s1mllarly must be concurrent s0 far as 1t goés, W1th thI Ofr




L a magistrate? sl , 2f wnasrdistal, accatols Jﬂ'# .

i

!
It is noteworthy that sections 1 to 4 of the Act confer

the Jjurisdiction notiﬁthe magistrates as such but on the

Magistrates Courts. _ Section 4(2i again, by the“presence_of,a

t'_Senlor Mag1strate extends the Jurlsdlctlon of_;the

thing. ° However,Lln trying to 1nterpret’s

“‘assume the second part was included by - theaLeglslature for,
rurpose, In view of the manner in which sectlon 4 is worded'

I consider it suggests the intention of the second part of‘_ -

'eection 10 is to provide that, when a Supreme Court Judge 51tSTT&M

in a Magistrates Court, he has the same effect on the court s

‘fJurlsdlctlon as does the presence of. .a. Senlor Maglstrate.

, If that is the case, when a Jjudge sxts ‘in a Maglstrates,
'Court he is restricted in the same way as would be a Senlorf‘ﬁt
- Magistrate, If he wishes to try the case without restriction,

" he must order.the case be transfered for trial. ~in the: Supreme_ft:'

’ Court under“sectlon 27 of the Criminal ProcedureVCode Act.,w

* 'The 'difficulty in the present casef”isﬂfthat’rthiS”"”
interpretation does not save the case. If the Chief Justice
was sitting as a Senior Magistrate, the offences were such

"e,that they wére not covered by section 4(2) and so he needed an”v

'.order under seal giving the court Jurlsdlctlon to try these'
offences but he had no such order. If he was sitting as a

.. Supreme Court judge, he could only do so, in- the ‘case of- the-”

afte‘

offences _trlable only in the Supremei Court,‘

:pfeli@ioaqy“eqqu;ryhhad been held and one°had not

The capacity in which he was 51tt1ng also affects the

CIf he was .a Senior Maglstrate,”' ftthls_bourt

. On balance I take the view Rthét, the intention of the



;
ledrned Chief Justice was to sit as a Senior Magistrate and as

such the appeal lies to this Court.

Nelther counsel &Egs -5 challenges“the Jurlsdlctlon of::ﬂu
thé 1ower -court but simply seeks: clarlflcatlon of theseﬂr
matters. "Having considered them, I feel?.they go to‘.such.
fundamental aspects of the trial that itldénnot_stand and I

_must order the case be returned to the Magiéﬁfétéé‘COHrtf

Although this makes it unnecessary to- con31der the appealw'
I against sentence, I feel it may be helpful. 1f I still con51der-%

the . last question posed by Mr Baxter- erght'

. The sentencef
. ordered by the Chief Justice was. three yearihlmprlsonmeﬁf;‘

each offence. As the eight charges cons1sted of four palrS owa£ 
' offences in which each pair arose out of&ghz.1n01dent, he made:

the sentences in each pair concurrent with each other Cbut

’iponSecutivelto the other pairs. Mr Baxter-Wright sets oﬁt'th -

%'Hotwlthstandzng the foregalng procedure] consideraiions,: the
ction” 4{4)’ Court Act ‘requires- "0 be cans;dgre
1&1 vords in’section 4{4) {Courts det ) are:=

.l:x_..... In respect of two or.aore distinct offences ar151ng aut of :

e HaVIng regard to the partlculars cxrcunstances of this case, tbe prasecntxon would subnzt
- that in respect of counts 1 and 2 the court could " lawfully have " 1uposed two years
prxsanment and “two years ‘imprisonment consecutive; but’ not thr )
‘three years concurrent "The prosecution would submit fhat count |
§and 7 and 8, all arise eut of four different sets of facts, and'xn those clrcunstances,
there is po bar to the Magistrate imposing comsecutive sentences for each set of facts.
If this interprefation is correct, the court could have theorefically imposed a total of
16 years imprisommernt for the eight offences the subject of the Appesl, but could not
“lawfully arrive at the total twelve years imprisonment in'the way that it did

- This proposition pre-supposes that the restriction on a Hagistrates Court set out .in
section 4(2) when dealing with cases for &n offence for which the maximum punishament -
prescribad does pot exceed five years, snd where the court- is presided over. by a Senior.
Nsgistrate and af the discretion of the Presecutor, is also of application to cases which -
are covered by the application of section {4 (3) Courts Act [i.e, where the Supreme Court
has by order under seal iavested a HKagistrates Court with jurisdiction to try anmy

, pruceedlngs wblcb would otherwlse be beyond its Jurlsdlct1on} :

:Tbere 18 nothing 1n sect1on 4 of the Courts Act ~to explicitly: etate “that wher 2
Negistrates Court acting in according with the previsions of sectien { {subsection 3)
that it 15 bound by the provisions of section 4{I] or 4{2).




”¥=It seeas ta | T ta be at Ieast arguable, that subsectlon 3 of sectlon 1 aeang’ not only tbat
the Supreme Court mey by order under its sea] invest a Nagistrates Court with “jurisdiction
.. te try any praceedlngs which would otherwise be beyord its Jurlsdlctlon, but also, fo pass‘{
" a sentence,. that would othervise be beyond its. Jurlsdlcflﬂn.n. That is to say,. that .
subsection J of section 4, .is nmot subject to subsections 1.or .2.. ‘Tbls seenszta‘be,
confirned by the npening vords of section 4{1),  If-I'sm ¥rong in this argument, and the-
Court takes the view that e Nagistrates Court acting by order under seal of the Supreme
Court under section 4{3] Courts Act, is bound by the sentencing constraints Imposed by the
rest of section 4 Courts Act, then clearly the Court could mot in relation to each set of
offences arising out the same facts impose concurrent- seniences of three jears
- imprisonment - for- each’ charge {although perhaps-ironically,+ it could- have " imposed -2
sentence of two years imprisonment plus two years 1npr150nnent=consecutlve, in relation to
_ each charge arlszng uut of the same set of facts)." '

Subsection 2 of section 4 extends the .Jurlsdlctlon of,
*Maglstrates Court when presided over by a Senlor Maglstrate to

court s

hear ‘cases - normally ocoutzide the:

present case,

wlior Maglstrate but, ‘as there: was .no orde

court’s jurisdiction he was bound by the senten01ng 11m1tatlon
in sectlon 4{1) and (2). Thus had he possessed the power to
. try these.. cases, whlchA he had not,

the max1mum .sentence he7

Imtherefore order that th

Court and tried by anothsr Senlor Maglsfrate

'unn{cessarll:

the Maglstrates

I,order that#the court shall have‘Jur1Sdictlonxto try ‘these

Toffences but that 1ts powers of sentenclng shall be llmlted ‘to




those ‘1n subsectlons';(l) and (2)

F.G:R- ¥




