
IN TUJ(SIJPREME COURT HE 
IllUlEPllBUC OE-YANllATIl 

ClV! i . CASE No 148 OF 1993 

UETWEEN: The Vanuatu Public Serv" 'Is' Association 

APPLlCANIS 

AND: The Public Sen'ice COlllllli, iOIl 

FIRST RESPONm:NT 

AND: The Govcnullcut of the ftq 'Iblie ofVauuatu 

SECONll.RESPillillENI 

Mr Silas Hakwa for the Applicant 
The Attorney General, Mr Patrick Ellum ami the Solicitor (. 'neral, Mr Julian Ala for 
the Respondents. 

This lIIatter comes before the Court by way of leave gralll ,I by The Honourable Mr 
Justice Downing on the 16th December 1993 upon an H' plication by the Vanuatu 
Public Servants' Association (V.P.SA.) for leave to obtn'li' certain prerogative writs, 
pur~uallt to their ex-parte application dated 15th DecembcI 1993, upon the following 
matters: 

B. Glill.IlOJ~AR1 quashing and/or sett.ing aside the (k ision taken by the Second 
Respondent to ban and prevent all access to the 011 :ial media outlets, namely 
Radio Vanuatu and the Vanuatu weekly newspap()1 ')y V.P.S.A., its members 
and/or its otftcials; 

C. l\1ANllAMllS commanding and directing the Fil: Respondent and/or the 
Second Respondent to re-instate and/or restore Ill· 1.:e members of V.P.S.A. 
whom the two Respondents had purported to disilis fi'om their employment 
on the grounds that they had taken part in the il' lustrial action called and 
sanctioned by their Trade Union, i.e. V.P.SA.; 

D. 

E.' 

lNlllNCIIOJ':I prohibiting and rest mining the first I~spondent and/or Second 
Respondent fi'om attempting to and/or terminating Ie employment of any or 
all members of YP. S.A. who had supported 8nd/0I lken part in the industrial 
action called and sanctioned by the V.P.S.A.; 

INJlINcrl0N prohibiting and restJ ,lining the First I~spondent and/or Second 
Respondent from recruiting and/or attempting to r,~cruit other persons on 
temporary terms or any other such terms and co1ll1 ions for positions within 
the Public Service of Vanuatu where there are no VH<nCleS; 

" 

\ 

-



F. 

G. 
• 

• 

• 

INJUNCTION prohibiting and restraining the I"~ st Respondent and/or the 
Second Respondent from withholding and/or allell: 'Ling to withhold any or all 
salaries and/or remuneration lawfully due to allmGI bers of the v.P.S.A.; 

IN,HlNCTION prohibiting and restraining the I:, st Respondent and/or the 
Second Respondent from any or ali unlawful intern "nce in the activities of the 
V.P.SA, which the V.P.SA is lawfully engagc' in, or which v.P.S.A. is 
conducting in accordance with and in compliance \ th the relevant laws of the 
Republic of Vanuatu. 

AND as set out in their notice of motion dated 15th Decell 'er 1993 

AND also as contained in a summons dated the 7th dm of January 1994, seeking 
Declarations in the following terms: 

A. A DECLARATION that there is in existence a tnul dispute between members 
of the V.P.S.A. and the Government of the Republj· of Vanuatu. 

B. A DECLARATION that the industrial action in th, form of a strike, taken by 
the V.P.S.A. and its members, and which strike j still continuing, is validly 
called and that the same is lawful. 

Tl]jl Applicant is a Trade Union duly registered under the 'I rde Union Act 1983 (CAP 

160). It is claimed that it draws its melllbership from" persons employed in the 

Public Service of the Repliblic of Vanuatu. That in lui' 1993 it presented to the 

Second Respondent various claims regarding the terms all(:;onditions of service of its 

members and various matters of concern pertaining to til 

within the Public Service. Following the submissions 

treatment of its members 

,ade by the V.P.S.A., as 

contained in their "Log of Claims" dated II th June 1993, II Te was a meeting with the 

Second Respondent on the 5th November 1993. It is c1n ,Jed that the meeting was: 

"In an cffOlt to resolve the differences and disputes exisl;,' between the two sides in 

so far as the terms and conditions of serviLe of members \ V.P.S.A. are concerned." 

It is alleged that the meeting "failed to resolve the diffcil ces and disputes between 

the two sides." It is further claimed that there were furtll< attempts by the V.P.S.A. 

to resolve the "dispute" between the two sides and that "I i 'Second Respondent was 

not prepared to negotiate any further changes to its stand.' It is apparently upOI). the 

failure of such alleged further attempts to negotiate, that 111 V,P.S.A. gave notice that 

uJless the Second Respondent was prepared to sit down \' 'h the V.P.S.A. and agree 

to negotiate fillther, the v.P.S.A. would call for and saw' >11 industrial action in the . 
form of a strike. It is said, for and on behalf oflhe V. P.~; that it was as a result of 

the total failure of the Second Respondent to negotiate ,',' aforementioned or at all, 
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that at Midnight on the 24th November 1993, its member,' '~ommenced the strike. It 

is submitted, therefore, by counsel tor the v.P.S.A.:-

• 
i) that a trade dispute existed between the Second 'tespondent and his clients 

ii) that the decision to take industrial action in the I I'm of a strike was lawfully 

taken • 

and he now seeks Declaratory judgments from the courl I , that effect. 

Mr Ha kwa further alleges on behalf of his clients that: 

iii) The Second Respondent unlawfully ordered them to be banned from 

having lawful access to the media and he seeks II vrit of CertioraIi to quash 

such alleged orders. 

iv) The First and/or Second Respoudents had unla\" 'ully dismissed members of 

his clients from their employment in the Public : wice as a result of their 

• having taken part in a strike lawfully called and r·;} ,.;tioned by his clients; and 

he seeks a writ of Mandamus cOlllmanding and di. :cting the Respondents to 

" re-instate them to their posts, and he fitrther se( s an order of prohibition 

and/or an injunction restraining the Respollden([; a) from dismissing those 

members who have taken part in the allegedly lawli : strike sanctioned by their 

union, his clients; b) from employing others on tenlj )rary or any other terms in 

the Public Service, where there are no vacanciel'" c) from withholding their 

salaries; and d) trom interfering in the lawful activili 1 of the v.r.S.A.. 

The evidence was by way of affidavits on both sides, lliiough the Applicants also 

chose to call four witnesses, and save tor the last of thosc, itness who gave irrelevant 

evidence, all were cross-examined by the Attorney Genewl 

I found the J;1Cts as I heard them, to bear little resemblw 0 to the claims or to the 

submis5ions that were being made on behalf" of the Appliclw;. Mr Barton Bisiwei, the 

Presidcnt of the V.P.S.A. deposed in his affidavit of tli 15th December 1993 at 

paragraph 3, that "for several months now, VPSA had beel' lying to negotiate various 

disputes concerning the conditions (sic) of its members wil' the Second Respondent." 

He goes on to state that by a letter dated 11th June 1993, IPSA presented its log of 

claims 10 the Prime Minister. In fact there was no evidc I .~ that the Prime Minister 

had received the log of claims at that slage. By letter date': he 13th of July 1993, the 

first secretary to the Prime Minister, Father Gerard Leynl1l '" acknowledge receipt of 
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that letter on behalf of the Prime Minister who was theil' !)sent from the country, in 

these terms: "En I'absence du Premier Ministre M. { ,rIot KORMAN, J'accuse 

reception de votre leUre, porteuse de difierentes reclam<ll ms." Father Gerard was 

quite right in his assertion in his letter of 13th July thal [I) VPSA letter of the I !til 

June was no more than a letter "Porteuse de differentes n\ci 'mations." In other words, 

a letter making various requests to the Prime Minister, 011 I· half of the members of the , 
VPSA. He assured them in the same leuer that the mnl cr would be referred to a 

group of persons, which included the Director of Public.lervice, who would study 

their claims before any decision 011 the matter coul< I be reached, taking into 

consideration the financial means available to the Governll' lit and Govenunent policy 

generally. At that stage there was clearly no dispute bet\\'· m any of the parties. The 

VPSA had lodged a log of claims which, apart possibly lim one matter, namely the 

request that the rent money deducted li-orn those of th" 'ublic Servants who were 

fortunate enough to be allocated Government houses shoul· be paid to their respective 

Depart ment in order to be administered by them for the mrpose of the upkeep of 

those houses, were all claims which could reasonably all ' justifiably be made by a ' 

Trape Union acting within the legitimate scope of its po\' rs. Thereafter, there was 

some delay in dealing with these matters. The VPSA Wi" ) four letters to the Prime 

Migistcr dated, 31/8/93, 23/9/93, 29/9/93 and 8/10/93. 'Ii ') first two letters were by 

way oj' an inquiry as to whether the Prime Minister had c· ;Isidered the log of claims 

and could provide the VPSA with an answer. The 3rd ai' i 4th letters were identical 

letters save, that the former was written in Bislama and i he latter was an English 

translation of the former. It referred to resolutions made at ,meeting orthe Executive 

Council of the VPSA held on the 24th September 1993, iii which it noted that i) they 

had not yet received a response to their log of claims . r the letters of 31/8 and 

23/9/93; ii) they requested an answer by the 15111193 as II: y were holding the annual 

general meeting of their Union members at the end of N" ember; iii) they reiterated 

their demand for a 16% increase in salmy as of January I t 1994; iv) they said that 

they could not accept the 5% announced by the GovernllJ(' t. Mr Bisiwei in evidence 

said that the "Government announcement" to which he lin made reference to in his 

letter had not been notified to them officially by the Go' :rnment, but that he was 

referring to some annollncement they had heard about 011 the radio. The next two 

items ill that letter could hardly be described as the subject latter of legitimate claims 

tMt could be made of the Prime Minister 011 behalfofworl' s. The remaining items 

mayor llIay not be the subject matter of legitimate claim:; lepending on the trnth of 

the matters stated therein. Mr Bisiwei told the court that 'ler this last letter; on the 

5th November 1993, a meeting was held at the Prime Mi, ~ter's office, between the 

Prime IVlinister and the Executive Members of the VPSA. IIdeed in his affidavit, Mr 
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Bisiwci produces a copy of the minutes of thal meeting I' ·.~pared by the secretary of 

the VPSA in which it appears that there was a frank and CI ;rleous discussion between 

all the parties. This was followed by a leiter fi'om the Prill I Minister to Mr Bisiwei, in 

which he takes each and evelY item raised in the log of, lims of the lIth June and 

dtals with them in the order in which they were raised. ave for items 2) where he 

makes an offer of 5% increase to start in JanualY 1994, IV: It a promise to look into a 

fh~ther salary review at that stage, and 9) where he disagl (" .; with the payment of rent 

to each Department on the velY sensible basis that to d so would be duplicating 

accounts and managements of public funds; he substantial I agrees with the Union on 

all other matters raised in their log of claims. Undeniabl' at that stage there was a 

difference between the parties on a point of considerabl' importance to a worker, 

namely some 11 % difference in a claim for an increase i I salary. It is true that the 

Prime Minister had not entirely closed the door to further I ·.~gotiations and one would 

have hoped for at least one further approach on conciliat<.l v terms, but it was not to 

be. Tempers rose on the side of the VPSA. Letters W' e written in inflammatory 

terms by Mr Bisiwei to the Prime Minister, particularly the me of the 17th November 

whjch demanded a round table talk of the Prime Mini:;; r on Radio Vanuatu. A 

further letter written on the 22nd November told the PI i ,e Minister that there had 

be~n a secret ballot of its members, taken by the VPSA 'I the 19th November and 

that stlike action had been decided upon by the membersl' J, as a result of the Prime 

Minister's "totally negative response" to their log of claim:;. 

On the facts as I find them to be, there had been no aLleml'" at all made by the VPSA 

to negotiate further as claimed, or at all, alter the Primelinister's letter of the 9th 

November. What there had been, was a demand that the I ime Minister should come 

to Radio Vanuatu, in order to have a debate about it on II 'radio with the Executive 

members of the VPSA. Nor was it true to say that "the;; ':ond Respondent through 

the Prime Minister, was not prepared to negotiate any fill 'Ier changes to its stand." 

The Second Respondent had clearly allowed the door to Ii, : her negotiation to remain 

wide open. Indeed they had gone fUfl.her than that. In the I :lIle Minister's letter of the 

9th November he was inviting further discussion aboll; Ihe mailer as fi'om the 

beginning of January 1994, Nor was it true to say, as COlit 'ned in Mr Bisiwei's letter 

of the 22nd November, that there had been a totally neg'" Ie response by the Prime 

J\1tnister to their log of claims. 

A"trade dispute within the Act is defined under Section I W', 'Jllows:-
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"Trade dispute" means a disl?ute between employers and I' 'rkers or between workers 

and workers, which is connected with one or more of the Ii Ilowing:-

• 

• 

a) the tenns and conditions of employment, ()' the physical conditions in 

which any workers are required to work 

b) engagement or non-engagement, or tem!; Jalion or suspension of 

emlJloymeut or the duties of employment, of Oil' '.)r more worl,ers; 

c) allocation of work or the duties of employJ11> It as between workers or 

group of workers; 

d) matters of discilJlinc; 

e) the membership or non-membership of a tlTe union on the part of a 

wIII'I,er; 

I) facilities for officials of trade unions; 

g) machinery for negotiatioll or consnltatitB and other procedures 

relating to any of the foregoing matters, ind, ,ling the recognition by 

eIllIJloyers or eIII(Jloyers' associations of the i: ,ht of a trade union to 

represent worl,ers in any such negotiation <I' consultation or in the 

carrying ont of such pJ'Ocedlll'es; 

It is not evelY disagreement that will be a "trade disl" c," Although the above 

definition provides a very wide area of pos~ibilities for tiKI' to be a "trade dispute;" in 

order for a "trade dispute" to exist, under that definil j, IS, the dispute must be 

"connected with" one of the specified subject matters, : d it must be "something 

definite and of real substance," 

The words "trade dispute" has been used in a number of A, 

and has received interpretation before, Lord Loreburn I, 

th~ above definition, in Conway v, Wade (1909) AC 

follows: 

" 'Trade dispute' is a familiar phrase in earlier Acts ., 

in this Act I do not know that th~ definition is , 

• of Parliament in the past, 

. from whom I borrowed 

06, at 509 defined it as 

Parliament, and is defined 

much assistance, If this 

section is to apply there must be a dispute, howeY< I he subject matter of it be 

6 

• 



.. 
" 

.. 

defined. A mere personal quarrel or a grumbli' \ or an agitation will not 

suffice. It must be something fairly definite and 01 :al substance" 

But it certainly does not follow from the above that the larties must have come to 

blows before a trade dispute exists, it is sufficient th,' there be a difference of .. 
substance. 

, 
The letter of the 22nd November goes on to say: "The \ 'SA had a meeting on the 

19th at which by secret ballot they decided to take strike ,;tion." In his evidence on 

oath in court Mr Bisiwei said in chief that the mel'" '~rship of the Union was 

approKimately 2000. In cross-examination he said: "In Ii' t what happened was this: 

we had a meeting 0[200 of our members on the 16th and, ',ain on the 19th November 

when the same 200 met again. We had informed all our , embers of the meeting. It 

was the meeting of the 19th that decided to take some acl >11. It was on or about the 

20th of that month that the Executive Committee met III I decided to go on strike. 

Members cannot decide on strike. Only the Committe· can do so." This was a 

sufficiently important point for me to ask him to clarify wll . he had said in order to be 

surf that he had meant that the membership had not in facl loted on strike action, that 

such action had been taken solely by the Executive Comll ltee. He said: "We were 

20(l mcmbel's pl'esent at the SIJecial gencmlmeetings 41' the 16th and of the 19th 

November. At the 19th November meeting the 200 Ill< .bel's IlI'esent decided by 

secret ballot that some IIction shollid bc tlillen, It w:!~ 'he Committee lit a later 

meeting al'OlInd the 20th, who alone dccided to co' II stril.e." Clearly the 

statement in the letter orthe 19th November that it was tll'llembership who by secret 

ballot had decided on strike action, was not true. 

After the strike call, on the 6th December, the Prime Mini: or issued a Discontinuance 

Order, pursuant to Section 34 of the Trade Dispute At' (CAP 162). This has no 

direct bearing on the questions that are being posed here. he effect of the order as I 

see it is: i) To create an offence in law as against anyone" lied in the order who fails 

to comply with any of the directions contailled in the ordel ji) The person also looses 

the immunity against liability in tort confen ed on a regislc; I trade union or any other 

person by section 18 or 19 of the Trade Union Act. A br('h of the order would also 

render the person, no doubt, liable to di:'ciplinary proc< lings. Uut those are not 

m~tters with which I need to be concerned. 

Uhder the Trade Union Act (CAl' 161) all trade uni", : must be registered; see 

Section 4. The application to be registered as a trade uniUl: '; subject to the conditions 

specified under Section 5, which sp!:cifies I hat the union Il st send copies of its rules 
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to the Registrar who must approve of thell1. These rules 11' 1St also contain the matters 

specified in the schedule to the Act; see Section 7. A reli 'al to register the union by 

the Registrar means that the ullion is then dissolved, sv Section 9. The effect of 

registration means that the union is able to do "all things II' ';essary for the purposes of 

its'hgistered mlcs;" see Section 12. Of course the COli xjuence of doing anything 

inconsistent with its objects or registered rules may I ad to the suspension or 

cancellation by the Registrar of the ullion's celtificate or, 'gistration; see Section 13 

(3) (d). In practice that would mean that the union cOljl,' 110 longer act as such; see 

Sectiolls 14&15. Those trade uniolls that are lIot regi~:1 red under the Act, would 

have lIone of the protection afforded to a union registercd 'Illder the Act; see Section 

16, Under Section 28 of the Act, all trade unions rules mil comply with the schedule 

of the Act and cannot be altered so as not to contain thcm. ['he schedule provides that 

the rules will contain, inter alia: 4) the description of pel's' liS eligible for membership 

of the trade union. In this case the rules of the union \\ re produced to the court. 

Under rule 15, the union membership is lilllited to "bonafid· Public Servants" Rule 55 

deals with the quorum necessary to hold the Annual or ~':I'cial General Meeting and 

states t.hat there must be 20% of its members present. Rul· 56 states that all decisions 
• 

taken at a meeting relating to strikes or lock-outs must be ,: 'ne by secret ballot. 

• 
The membership of the union concerned, we were told by r I' Bisiwei, numbered 2000. 

They had been convened by way of a Special General Me ling. Mr Bisiwei told the 

court that the entire membership had been Ilotifled, apparCi Iy in writing. He also told 

tlle COUI1 that he represented daily rated workers, who ,ere also members of his 

union. They of course would not have been "Bonafide Pu! 'C Servants" and indeed to 

qualify as a Public Servant and obtain the protection of II ,Constitution of Vanuatu 

under Article 57, one must be a Public Servant. Daily rill oJ workers do not quality. 

The term "Bonafide Public Servant" can mean nothing eil but a permanent Public 

Servant. My view of that matter is confirmed by the Pul' c Service Act. Although 

that ael does 1I0t contain a del1nition of Public Servant,' history of the orders and 

instructions made thereunder contlnns it. ror the purpOf:' of this interpretation, the 

original Act 3 of 1981 must be looked at, and not the ... 1 'pters as compiled by Mr 

Kattan in CAP 129. He has len out Section 18 of the uri.!' lill Act whell he compiled 

CAP 129. In the original Act Sectioll 14 did not permit 01 cers of the Public Service 

toobe members of a trade union. They had the right to be II mbers of a Public Service 

Staff Association recognised by the Prime Minister, and ti« remains so to-day. They 

\Wre then members of the very same Association whidl Iter registered as a trade 

union, when the Trade Union Act was passed in 1983, lamely the VPSA. Only 
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Section 18(1) of the original I>ublic Service Act was I< :ealed. Section 18(2) was 

specitically preserved and stated: 

"Any orders made under the Public Service Regui;1 'on No 7 of 1978 or Public 

Service Instructions made prior to the coming i: '0 force of this Act shall 

.. remain in force until revoked." 

Thus any Orders made under the Public Service Regulal i, II No 7 of 1978 or Public 

Service Instructions made prior to the coming into force \ this Act remained in force 

until the Public Service Staff Manual was pubiishedil 1981. By Orders made 

thereunder the Orders and Instructions made in 1978 wei r 'evoked. As amended and 

added to they are now contained in what is known as the r Iblic Service Staff Manual. 

Chapter I: is headed "Validity and Application" and at 1.7 lates as follows: 

All provisions of previous regulations, orders, Ilstructions, circulars, etc 

concerning conditions of service or other matters dllt with in these orders are 

revoked wilh etrect from the date on which the rovisions of these Orders 

come into operation. 

The introduction to the manual states: 

The Public Service Staff Manual was originally issu I in 1981. 

-These could only have been issued pursuant to Section i 'Orders' and Section 16 

'Instructions'. The difference being that it is not neces~;; y for 'Instructions' to be 

Gazetted. The Interpretation Act Section 14 states: 

I) Subject to the provisions of this section-

a) The commencement of a statutory order sh:.d be such date as is 

provided in or under the order or where nu' Ite is so provided the date 

ofits publication as notified in the Gazette. 

b) every statutory order shall come into force i, mediately on the 

expiration of the day next preceding its COlli: Icncement. 

The Staff Manual therefore has tI](l force of law under Sec) Ins 15 and 16 of the Act. 

If not, the Orders and Instl1lctions made ullder the Public :rvice Regulation No 7 of 

1978 would still be in force and the contCllls of which well d not affect the substance 

of this "use . 

.. 
The Instructions given under Section 16 have the limits illll' 'Jed upon them by Section 

1 (J( 4) as follows: 
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whenever there is ,my contlict bet ween any ill' 'llctions made under tills 

Section and any regulations under Section 15 or 111 'provision of tills Act, the 

Constitution or any written law the regulations or I' lvisions shall prevail. 

Ap~rt Ii'om that limitation, the instructions clearly have tip rorce of law. Chapter 1.4 

(ii) (c) of the manual defines "}'ublic Servant" as an officI appointed in a permanent 

capacity. Chapter 9. 12 (i) says that officers on perma;l 'It, contract, or temporary 

terms but not daily rated employees may become lllember!: lf an association formed to 

promote and safeguard the interests of ollicers of Public '~ervice, provided that the 

membership of the association shall be limited to such offi\." ,·S. This is not inconsistent 

with the Trade Union Act, since Section 23 of that Act lays that any worker of a 

description of which that trade union, in accordance wi I its rules, is intended to 

consist, shall not be prevented Ii'om becoming a member. I is plain that by law a trade 

union can, under its rules, limit its membership to a class r worker. That is exactly 

what was done here. Rule 9. 12 (iii) of the staff mallll; states that to qualilY for 

official recognition as the body competent to negotiate wil the government on behalf 

of Public Service Officers or employees, a staff associati(ll will be required to satislY • 
the Minister responsible for Public Service (inter alia) that 

(a) _ The association only represents either ollicers or r Iployees (but not both) of 

the Vanuatu Public Service. 

Under rule 1.4 (i) (b) "employee" means a daily rated empll 'ee. 

The rule is a sensible one as there lllay well be conflicts I 'interest between the two 

categories of workers, Furthermore that TIlle was presen·, I in rule 15 of the VPSA, 

which limits its membership to "Bonafide Public Serv,lI s." Plainly the meaning 

attributed there to Bonafide Public Servant must have the' me meaning as in the staff 

manual. 

Mr Bisiwei said in evidence that his membership consisted, . Public Servants and daily 

rated employees. That puts h.is union not only in breach .f its mles, but renders it 

incompetent under the law to negotiate for its memll' S, since in order to be 

compel ent to negotiate with the government on behalf or; 1 members it must satislY 

th~ II'I inister responsible that it represents either ofIicers I' employees but not both. 

So long as it purports to represent both categories of w(; ,ers, it is in breach of its 

m~s al](I remains incompetent to represent all its memben;. 
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Section 2 of the Trade Dispute Act states: A trade dispute '0 which a registered trade 

union """"'"'''''' is a party shall be treated for the PUl, )Se of this Act as a trade 

dispute to which workers""",,,,,,,,,,,,,,,,,,,,,,,,,,, are par tier: 

Tire learned Attorney General submits that in order to II' 'e a "trade dispute" under 

Section 2 of the Act, the dispute must exist betweenCI i)loyers and a trade union 

coinpctent to act on behalf of its members, To assist him I this submission, he refers 

to the definition of "trade dispute" in Section I of the Act ( s above) 

And he submits that under the Act a trade dispute exist, only when workers are a 

party to it. Since Section 1 defines a "trade dispute" (for I ·e purposes of this case) as 

a dispute between employers and workers, and since Sed Hl 2 puts the union in the 

'boot' of the worker; unless the union is a competent pall, to the dispute, there is no 

"trade dispute" in law, In other words, he submits tha t IIlless it can represent the 

workers, there is no trade, dispute, as there are no W" i ers in dispute with there 

employers, 

• 
There is no doubt that so long as it represents the two:lasses of workers that it 

PU!p0r\s to represent, the VPSA is not competent to ent ( the fray as a party to the 

dispute, If it cannot enter the dispute, is there then a dis)' te at all? There is no one 

else with whom there has been a dispute, The workers: ,emselves had not been in 

dispute with their employers, The "di;;putc" if there was" '~was started by the union 

acting as spokesmen for the workers, In order to be a tml ,dispute as we have seen, 

;t must be "connected" with one or more of the grounds i section 1 of the Act. In 

order to find out what the possible dispute was likely to be :)()ut, otle Illust look at the 

log of claims of the 11th June 1993, As at the time ti,' the strike was declared, 

namely midnight on the 24th November 1993, the log of, lims had contained claims 

connected with items (a), (b), (d), (e) and (I) of sectioll I "the Trade Disputes Act. 

These claims had been put forward by the union on behalf, 'both Public Servants and 

Daily,.( ated eluployees, Doth categories of employees tog< Icr, on the submissions of 

the learned Attorney General, could not be validly repll lOnted by this union, and 

therefore since the union was not competent to be a pal I to the "dispute" and the 

dispute was not one which had existed between the worl;· s and the employers, but 

\\fIs one which had been created by the union acting in i; purported representative 

capacit y under section 2 of the Act, t here was therefofC I ) trade dispute under the 

.M:t. It is also right to say that at no stage was that I" It taken on behalf of the 

employers prior to the strike, If it had been, then the di~;i Ite would also have been 

"connected with" item (g) of section I which reads as follOl 

II 
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• , 

"machinery for negotiation or consultation, and ( her procedures relating to 

any of the foregoing matters, including the l"f' I~nition by employers 01' 

emllloyers associations of the t'ight of a trade!' ion to rellt'esent workers 

in any snch negotiation or consultation or h. he c,an-ying out of such 

11I'ocedures; 

That would then have been suffIcient to create a trade "c pute under the Act as the 

dispute would have been connected with one or more of III matters listed in section l. 

That particular dispute did not arise until some considefil l e time after the strike had 

started when an attempt was made to conciliate. The all' npted conciliation appears 

to have broken down over the union's view that it was ell: lied to represent the daily­

rated workers' interest in the matter. Mrs Crowby, the 'irector of Public Service, 

took Ihe view that they could not. (see the minutes ofthl. lIeeting ofthe 3rd January 

1994, annexed to Mrs Maria Crowby's allidavit), If the ' Ilion's rules are as I found 

them 10 be, Mrs Crowby would have been right; but that 1 ,mid not have prevented it 

frqm being a genuine dispute under Section 1 (g) of Iii Act. Any dispute as to 

whether a worker can or cannot be represented by a mticular union would be 

"sgmelhing fairly definite and of real substance" as S!, cd by Lord Loreburn in 

Conway v. Wade. 

In their summons of the 7th day ofJanuary 1994, the Appli mt ask for: 

A. A DECLARATION THAT there is in existene< a trade dispute between 

members of the VPSA and the Government of the I 'Public Of Vanuatu, 

I am bound to reply in the affIrmative to that question. I It if I had been asked the 

question: Did a trade dispute exist prior to the strike acl il at midnight on the 24th 

Novelllber 1993? On the evidence that I have heard and I, ,the reasons J have stated 

above, my answer would have been in the negative. If I Ii: I been asked when did the 

trade dispute begin? My answer would have been: ( , the 3rt! .January 1994. 

Furthermore, all this is of academic importance, in view 'f the answer to the next 

question posed by the Applicants in item 13. of their SUll1nllS dated 7th JanualY 1994. 

Then ,,,ould they be entitled to a Declaration on a point 01 i ')re academic importance? 
fI 

The power to make binding declaration of right is a discrete nary power. See Russian 

Commercial and Industrial Bank v. British Bank of Foreip , rrade (1921) 2 A.C. 438. 

Although the remedy by way of declaration is wide anti lexible yet it will not be 

granted to a plaintifTwhose claim is too indirect and would 'It give him "relief' in any 
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real sense. See Thorn Rural Disl,;"t Council v. Bunting (! /72) Ch. 470; '/7])'\11 

E.R. 439. In the present case, if the com 1 granted a derl ration that a rade eli .tte 

existed as from the 3rd January 199·1 when the "represen l live" capacit oftbe union 

was first doubted, it would serve nJ pun .·)se, as it was ' )t a deciding factor in the 

dec'tsion to take industtial action, and furthermore, the aw" (.~r to the question it would 

raise is bound to be that (Ie lI: ')IJ had, in the circlll, :tances no "representative 

capacity" in view of the fac' that it was purporting to" ultra vires its own rules. 

Therefore in the exercise of the cOUit's discretion, no d, laration will issue. on that 

matter. 

The next question posed is as follows:-

B. A DECLARATION that th" industrial actiol, in Iii fo, :>f a strike, taken by 

VPSA and its members, and which ~trike is. i.ill COl' 'nuing is validly called, and 

the same is lawful. 

It follows from what I have already menlioned above, 11.1 the quorum necessary to 
• 

call a Special General Meeting under this lInion's I1Iles II st not only be 20% of its 

m~l1bcrs, but 20% orits members capable of voting. Only 'lose members who qualify 

as members under the rules can vote. The necessary qw' '.1111 under the rules would 

have been 400 and not 200 as stated by Mr Ilisiwei, that i" IssUllling at best that Wh'!ll 

Mr Disiwei was saying 2000 members, he meant people apable of being membels 

under the rules. He cannot be presumed to have meant ol! Ilwise. In any event if he 

did, that would not have made the vote any more valid ai: I would have included the 

vote of people not entitled to vote. That would have rend, ,d the ballot invalid in any 

e\'Inl. He also told us that it was not the membership wi ,had voted for t.he strike, 

but the Executive Members, and that they did so some day later behind closed doors. 

Therefore, for any of the reasons that I have just mentioJl I, the calling of the strike 

was ultra vires the rules and invalid. On that groulld, if 0" 110 other, I cannot declare 

that the iIJ(ll1strial action in the form of a strike, taken i " the VPSA (and not its 

members as clrimed) is lawful. I have not been asked for' 'y counter declarations by 

the Respondents and call1lot issue any. llad I been a~" .c\ to issue one, I would 

certaillly have done so ill tenllS that would have left no t'> ubt that the strike call at 

l1iIidnight on the 24th November 1994, was unlawful and i: continues to be so to this 

day . 
• 
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As for the matters set out in their Notice of Motion and Ii· which the VPSA obtained 

leave on the 15th December last, I will deal with thelll n the order that they are 

raised:-

B. ' Celiiorari, quashing and or setting aside the <k, lion taken by the Second 

Respondent to ban and prevent all access to the,,: idal media ontlets, namely 

Radio Vanuatu and the Vanuatu weekly newspHI r, by VPSA, its members 

and/or its officials. 

The court has heard no evidence upon which it could be :.'" isfied that the Government 

had prevented the VPSA from gaining access to the medin There was some evidence 

that some articles written by the VPSA had not been bl\' dcasted on the Radio, but 

there was no evidence, I) that there was any obligation, Jl behalf of the media under 

the law to publish any of the documents emanating from [' c VPSA and, 2) there was 

. no evidence whatsoever that the Government had pi vented them from being 

published. Therefore no certiorari will issue on that appli' tion . 

• 
c. 

• 
Mandamus, commanding and direct ing the first ltc londent and/or the Second 

Respondent to re-instate and/or restore those nK' ,bers of VPSA whom the 

two Respondents had purported to dismiss fi'Olli Iheir employment, on the 

grounds that they had taken part in the industrial ,; lion called and sanctioned 

by their trade union. 

This is a matter which would be more appropriately denl' with by a personal action 

brought by the individuals concerned, rather than in the I 'm of a blanket action on 

behalf of all the members of the VPSA who mayor may I It have been dismissed on 

lawful grounds. If it is suggested that the particular meml· IS have been dismissed on 

the ground that they had taken part in this strike, that ' \luld not in any event be 

sllfticil)llt grounds on which this court could, on the find;: ;s that it has made in tlus 

case, interfere with such dismissals. The members wo,,1 have been dismissed for 

having taken part in an unlawful strike. It Illay he that i' some other grounds the 

dismissals could be challenged, I know not. That in any' ent would have to be the 

subject matter of another action. For those reasons Manil mus will not issue on this 

aPfJlication. 

D~ Injunction prohibiting the First Respondent and/, 

from attempting to terminate and/or terminate the 

the Second Respondent 

'lIlploymenl of any or all 



'. -. • 

members of VPSA who had supported and/or takCl I)art in the industrial action 

called and sanctioned by the VPSA. 

For exactly the same reasons as stated al C. above no i junction will issue on this 

application. 
" 

E. Iluunction, prohibiting and restraining the First I ':spondent and or Second 

Respondent from recruiting and/or attempting I> recruit other persons on 

temporary temlS or any other terms and conditiu s for positions within the 

Public Selvice of Vanuatu where there are no vaCHI "es. 

The court has heard no evidence upon which it could be :atisfied that persons were 

being employed to posts within the Public Service wi )re no vacancies existed. 

Therefore no iI~unction will issue on this application. 

F. Injunction, prohibiting and restraining the First espondent and/or Second 

Respondent from withholding any or all s<llaries and/or I 'IUneration lawfully due to 

all members of the VPSA. 

A!;ticle 9.3 (b) of the staff manual reads as follows: 

All absences from duty of half a day or more due t! :my reason except leave of 

• sickness shall be without salaly. All absences mil:: be recorded and repOlted 

for deduction to be made as and when necessary. 

A strike therefore, whether lawful or U11Iawful, would nol ltitle a striking member to 

be paid by his employer. No injunction, th()refore, will issli on this ground. 

G. Injunction prohibiting and restraining the First I 'spondent and/or Second 

Respondent fi'om any or all unlawful interferenc(: 'I the activities of VPSA, 

which VPSA is engaged in or which VPSA is COli ; .cting in accordance with 

and in compliance with the relevant laws of the Rei :,lic of Vanuatu. 

The court has heard no evidence upon which it could i>. ~atistied of the allegation 

made herein. Therefore on this application no injunction ,-\. i issue. 

All the applications made by the VPSA are therefore dismi' ed, with costs to the First 

and Second Respondents. 

• 


