
IN THE SuPRErVlE COURT Civil Case No. 30 of 1997 0 
. OF THE REPUBLIC OF VANUATU 

frnLD AT PORT VILA 

("Civil Jurisdiction) 

• 

;\ 

BETWEEN: Mr.GUY BENARD 

AND: 

.AND: 

.·\ND: 

(Petitioner) 

THE IVIINISTER FOR n[\nGRA.TIO"~ 

i First Respondent) 

THE COMMISSIONER OF POUCE 

! Second ReSDOl1dem , 

THE PRINCIPAL nDnGR:~TIO-' 
OFFICER 

The Petitioner Guy Benard and his wife ana dall£iIrers ,i, en [''In 

Vila. On 10,h April :997 eariy in [he mornin~ he went out '0 get br-::ad. Un 

ofticers in and around his house. He lVas arrested :lnd raken to (he police 

station. He was kept in cell 6 until the next day. He was ill and was taken 

fo the hospital. He was taken that day to a court and later released . 

• 
It appeared that the petitioner's arrest was as a result of .l remo\ai 

o'r deportation order and the Principal Immigration Officer lYas using his 

power to arrest him, then keep him in custody with a dew to speedy 

removal from the country. 



In his petition under articles 5, 6 and 53 of the COllstitution he • 
alleges breaches of Articles 5 (1) (b), (d), (i) and (k). The court proceeded 

on the petitiou filed 011' '23 May 1997. That petition requ~sted various 

orders and relief. The action throughout has proceeded as one for 

compensation for infringement of constitutional rights effectively under 

prayer H. It might be action could or should have been brought for 

assault, wrongful arrest, false imprisonment alld other torts. However, I 

must give judgmellton the petition . 

.'I. vadet}' of legal arguments have been advanced on behalf of both 

parties, particularly [he respondent in .l!1s"er to this petition. There's 

,much evidence, material and argument \\hich is peripiJer~ll and 'las little 

or no bearing on rhe issues. The petitioner was legally ;'epresented un[ii 
• about June 2000 and thereafter intermittently by 'he Public Solicitor. l:h 

June 2000 the conrt was dealing with Clrepararion for:rial 3nd ,lor [ile 

framing of the petition. 

The respondents have sought in their linai submlssions:o r'c[Ji'~ 

strictly on what is set out in the petition . .\fan:' matters directl:' related IO 

the substance of the petition were covered in evidence aithough Ulev wer~ 

not specifically set out in the petition. A, coun must "eep the balance 

between assisting a litigam who appears [0 have a good cause butn 

sufficient legal experriseto pursue it properly anci l:nouring one party in 1 

dispute to the detriment of another. 

In this case, the petitioner had full legal assistance until June 2000 

Jnd thereafter intermittent advice and guidance. 

I consider the most practical way of approaching this case is [0 

make findings of fact and then apply the law, even though that application 
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, of the law might mean there was no necessity tv make certain findings of 

,tact. Where it is clear from the law no Iinding of fact should be made then 

I will refrain from doing so. 

For the petitioner I have heard the evidence of Guy Benard, 

Vanessa Benard, Jean Vincent-Do, Hilda Crowby-Ito, Robert Karie, 

Sumbe Antas, Mrs.Hortas (Housegirl), Candice Benard,;\Iarie Celine 

Chan Si Lin and Robert Bohn. Two affidavits of Hilary Toa were read. 

For the respondent I have heard the evidence of' Perer Bong. 

Commissioner of Police, John }Iark Belland SCI'f.(cant Karni Toa. 

I will consider the eyidence of each "vitness ln turn, 

Vanessa Benard is the petitioner's daughter. SIl<' \Vas asleep at ,lOme when 

·she became aware of police officers in their iHHlSC. She OY3S \\earing palHs 

and T-shirt. As she left the house she saw c1 Doliee office, in her Darents' 

room. He was by :1 cupboard. She iaw him withl bag 'n hL hand ",hie:] 

she knew contained some of her morher'5 jeweller', He ;JUI 'r n illS [)Oeii.e[. 

She then stood oursidewith her mother and ,Isters in ell" rain, She ",]5 

'petrified'. She saw her father handcuffed and faken awav, She was [JOt 

shown anv docllment or told why the police w(,re there. A.fter the police 

left she returned [0 the hOllse and with her moth(,/' saw that a brown "eiwf 

bag, whicn contained the jewellery. was missing. There ',yas ;1othin~ "ise 

missing from rhe House. 

I will deal with the question of the jewellery later, [ accept the 

evidence Ill' 'Vanessa Bernard, The incident was clear!v tixed in her 

memory and her descriptions wefe consistent witll !lther witnesses, 

On 1~ l\-Iarch 1997, approximately four weeks before the 

petitioner's arrest, Jean Vincent-Do says two police officers came with 



:' 

little warning to his house. They took him to the police station where he 

sillyed for approximately four hours. For one and a half hours they 

pressurised him to say he had seen semi- automatic guns at the home of the 
• petitioner and on his ship" He refused to do so, as it was not true. He was 

ordered not to tell anyone what happened. He was not ordered to make a 

false statement. 

I accept his evidence. He was unshaken in cross- examination and 

was clear and forthright on details. 

Hilda Crowby-Ito was seen by two police officers at lpm on 10 April 

at her home. She was asked to make a statement saYing she nad seen GUY 

'Benard threaten someone with J ;~nife at Star '"Yhart', She "efused [0 au 
this as it was not true. She was then told to 'forget it' . . 

,)[hel' then tell the Truth. 

In 1997 Robert Karie was :\1inister )f Home·uJairs. l-:'e said ile -·vas 

in charge of Immigration and \VilIie Jimmy 'vas :\Iinister of Foreign 

Affairs. He said he was consulted about the proposed deportation 'If GlF 

Bernard and did not agree to it. He did not KnO'\ '.::;uv Benard 'us 

arrested on 10 April1997.until \!me Benard came and wid him. 

He said in 1997 the :VIinister of Home Affairs was responsible for 

the police and cases of deportation. Robert Karie said that between lOch 

and 25 April those powers had been taken from him. He produced RDKll. 
• 

This document, signed by the then Prime \!inister. and dated 25 

April apparently restored responsibility for the police to the \Iinister of 

Home Affairs, Karie D. Robert. Later, in his evidence for the respondent. 



-\-'-:. - ,-- ",.'.".-' ..... ,,-.... 

the Commissioner of Police stated he was then responsible for the 

appointment of the Principal Immigration Officer, who would have been a 

~lice officer. The respondent produced documents {Official GJzene : 1)''' 

February 1997) showing- at that time the Minister of Foreign Affairs was 
• responsible· for immigration affairs. Indeed the Order for Removal is 

headed Ministry of Foreign Affairs and Immigration .. 

The petitioner was able to produce documents dated 1992 showing 

that full responsibility for immigration affairs had been passed ro rhe 

Public Service Commission. 

There is rhus canmer as to who was responsible for immigration ann 

the seJ'\'ice. 

I do nor reject the evidence of Roberth:arie. but l c311nOr sa" on:!]., 
• 
"vidence before me he vas rheQerson ·.-eSDonsible ,'or de':\swns 

:nlmig:ration. Jnd In ~;}r1ic:dar questions ~( :1epcr:Jtion. 

He told the ':oun that the , __ ]stoms Departmem ,::1n "ed: ,-tle :1ssisrancc 

poiice if it is required in the execution of their duties, 

The petitioner gave evidence about rhe deiav in 1996 in rne ,~ustoim 

clearance of his boat the .VI\ Kimbe and its containers. That does nOll' 

first sight appear to have any bearing on these proceediugs. Ho\\e'.er. '.he 

petitioner does allege that his arrest and detention. with a view to 

immediate deportation. was the result Df the desire of certain persons, 

including or aided by others in the Government and executive. to !Hl',e him 
• 
out of the country. 

~~:~~~,i,!."~¥.~~~~~'f.~'~TF~~~~;r~~';"'-!~7--7i'.".~;<~"0-WO:-;>"-',·",,,,,,,,,,~_,.-,,,,,,,~p._r'~,_<, __ ,_.,.,,,.~.~ .• _ 
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, 

I do not have evidence concerning the clearance of the boat and its 

containers to make any findings as to the reasons for the delay . 

• 
There is one impor~ant aspect of Sumbe Antas' evidence. A licence 

for one year, and dated 9 December 1996 was issued for Guy Benard to 

import three firearms. That import licence was revoked by letter dated 27 

y[arch 1997, fourteen days before the arrest and detention . ."<0 specific 

reason was given other then to say "Follelll some allegation we iko 

againstem eVil'. GIIY :Hareel .4laill Bellll1ti 1110 investigatioll i still procede", f 

do not say whether or not in law a reason should be giv~I1 ')1' cou ld be 

required. 

[ accept [he evidence of Sumbe :\lH3S . .1iIllOugh ",ni.' J mUll ');In is 

relevant to 'hese proceedings. 

jeweller'.'. 5he describec! the leweiler'lnd i1()\\ Jno '<'-:Jere ;r 'sa" ""',J" J. ~, 

[ Qccep[ :ler evidence. Although aot "peciilcuilv 'eie':um til .Hl'Jf 

,he major issues in ,he 'lase. it ~:l':" backgroun(j ,:nnS1SrenC\,) ell" 

:lllegations of [he pefitioner. 

Candice Benard adopted her affidavit and gave evidence [Q ,up port 

'events at the house on the morning of 10 A,pril as aiJeged by the petitioner. 

i accept her e\'ldence. , 

Two affidavits of Hilary TO::l. dated 30 October 1997 and i of \[a\ 

1997, were read by agreement to the Court. These are of peripheral 
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'" ,;T':;5ij~§f~lt~~";d~~~~~e~~i~~i:!~~1~\}~f.~~I~.·g~.~ill)~te~~.i!~\)~J~P'j~i)t'Oir res~dJ~c}'. She 

rrt- , 

19~M·to\lst'Fel~rlIllry·\ \ lru17. She 

Jlil~mlry 1997. BetweeIlF~brtiary .. and' April' 

said 

,",,,Ir,.ihii:rJrt;; ;I1I1asafraid;4J~cJiiseofwlzat Izadlzappened, GUy Bi!ltard Irad 

been arrestedandIlradnopapers," . 

She described the morning of 10 April (she mistakenly said the 9th in 
'. evidence). She described police entering the honse and being required with 

.l'ier daughters to stand outside in the rain, and clad in few clothes. She told 

of how her oldest daughter reported the th eft ofth ejewellery to her. 

In cross-examination she agreed she had nO permit for a while, bnt 

said she was waiting for a reply. She stated no document or search 

warrant was shown or proffered; she saw a policeman with a paper in his 

hand. When it was put to her that it was a search warrant she replied. "Ill 

tlzat case why lIof show me." EventnaUy, with the assistance of the· French 

Ambassador, she· obtained her permit. She gave detailed evidence about 

the missing jewellery, wheh andwliere she had acquired it and its value, 

where it was kept and how she left it with Madame Goiset, for· safe . "" -,"." --' -
'.'" .-

keeping,.wliensbe was overseas. 

•. . ... ·lac~ept berevidenee.She'isthepartner()fthepetiUOneit'blit'did' not .. 

appellrJo.give her evidencejll a way other thana fresh recollection of 

i 



--, '-> 
'.II~ipr~ented.liis~curriculiInl vitae and gave a hiStory of his decision' 

toconi~.\to;,set.·upin;,businliss in.Vanuatu and.·the·'preliminary actions he 

toolt. He. gave evidence about the setting up of a fishing project, which is 

• his area of expertise. 

" Guy Benard arrived in Vanuatu on nth July 1996 on a visitors 

permit. He said problems seemed to be cropping up for his project. The 

company was Blne Wave. But despite the difficulties, "I decided to go 

ahead. It was n: mistake." He said money was requested "under the table". 

On 21 October 1996 his boat MV Kimbe arrived. (It is now owned 

by Blue Wave). He was granted a work permit. The respondents accepted 

the petitioner had a valid work permit in April 1997 . He stated that on 1st 

November 1996, at the instigation of Madame Goiset, the MV Kimbe . • 
became the subject ofaMarevainjunction. 

• ·· .. HestatedabouHhattiinfi'hc·wastoldhehadan!siderlcyperinit, No." 

413/96; valid for a year .. He was never actually given the permit • 
• 



Itw:ils~ltJ~tiJ],oiilltiin'biiJ:','~l!jdent:e that connset: for the respondent 

stated "we say there was a valid work permit, but 110. valid residelfce or 

visitor'spermit in April 1997." 

Guy Benard continued that he had a valid ticket to board a flight on 

11tb November 1996, but the Immigration Department would not release 

his passport wbich bad been handed in with his application in October 

1996. The passport has never been returned. 

[The passport was later held by the Court on the application onhe 

respondents. Towards the end of evidence counsel for the respondents 

stated there was no longer any request by them to the Court for the 

passport to be held] . 
• 

Guy Benard continued that he wished to leaYe Vanuatu on nth 
• 
November, to comply with the law, he couldn't. His passport was being 

withheld. 

He described his attempts over the next few months to sort out the 

position, and his fears that a person was behind the problems he was 

facing. He said he was warned not to get another' passport from [he French 

Embassy. 

The petitioner then ;lescribed. the events of 10[h .-\pril 1997. He left 

early to get bread and returned to find police cars and police outside and 

in his hOllse. He was arrested and handcuffed, thrown against the car fhen 

taken to the police station and placed in a cell. A visiting friend who had 

been staying with him, Yassid Chollach, was placed in the same cell, No.6 . .. 
He was not shown any arrest or search warrant. 
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~!'):~~~g~~·~J'lt~~;,~,.o.or~~.oIldiii~,ns in the cell. He had no fo.od, n.o 

access to a toilet, "we were locked like dogs". His c.olleague was very upset 

i"d called f.or the pGlice t.o c.ome. Mr. Benard says he suffers fr.om a real 

heart pr.oblem. 

S.ometime the'uext day a representative .of the French Embassy was 

. all.owed t.o see him. By that time he was running a fever, and insisted he gG 

t.o the h.ospital. He was later taken there, but the p.olice, he says,with held 

the tablets prescribed f.or him. He had sOme water at the hospital. 

He said .on return tG the cell his wife had CGurt Orders tG go tG the 

CGurt; "Immigration wanted to take liS to the Airport". 

• He said later he went tQ CQurt. He cQuldn't uuderstand what was 

happening as he had a fever. SQmeQne accused him .of making • 
PQrnGgraphic phQtQgraphs .of his children. and that is why they wanted 

him depQrted, (the petitiQner became very emQtiQnal at that suggestiQn). 

He said after the CQurt hearing he went back h.ome. He said he was 

never tQld why he was arrested .or fQr what .offence. At .one srage he saw ;1 

paper with 'remQval .order' .on it. 

He said twice since that time he has been charger! with other 

.offences and acquitted. 

He said he was later tQld by his advGcate that his depGrtatiGn was 

f-tlr s. 5 ImmigratiGu Act. TWQ statements, .one each purportedly frGm M. 

and Mme GQiset were given tQ him making allegatiQns against him. 
;j) 

Neither was signed. The statements were dated 9th April 1997. "That is 

when I realised it was a set lip." 
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a~e~idenc~ permit and renews it yearly. 

• He later found there had been a removal order for him. That had 

been revoked. Then thepe had been a purported "Revocation of the .. 
revocatio1l" " 

In cross-examination he detailed the date of his entry stamped in his 

passport of 11/7/96, and extension to 11/9/96, 11/10/96 and 11/11/96. He 

agreed that no other stamps existed for residence in the country. However, 

he insisted there was a residency permit 413/96 for a year from 11/11/96. 

It was put to him that his permit applications were false when he 

said he had no criminal convictions. It was suggested he had been 

.. sentenced in 1984 in Gabon to two years imprisonment for fraud. He 

• angrily denied this stating the conviction had been overturned by the 

"Conrt of Cassation". The extract of police records he said shews a nil 

entry. 

. \ 

He was asked about his detention and his applications for permits, 

but maintained his evidence. It was suggested allegations of missing items 

had been made concerning other police searches of his home. He replied 

only once and that related to a watch and some documents. 

I accept the evidence of Guy Benard. He has been consistent, his , . 
evidence is corroborated at various jnnctures and it was given in an open 

and frank way . 

I accept his evidence on the factnal matters concerning this petition . 

. At times he speculated and drew inferences and conclusions about why 

actions were taken. This is speculation and I don't find it as fact. It is 

indicative of his state of mind during and after these events. 
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That wasthe·petitioner's case . 

• 
The Commissioner-of Police, Peter Bong, was the first witness for 

t'he respondent. He outlined various procedures and reports that should be 

kept when seizures are made and persons arrested and detained. He said 

he was not aware of the allegation of theft of jewellery nntil he received 

notice from the Attorney General's Office. 

He said if there was an Immigration case, police could act in an 

assisting capacity. He was not aware of any goods kept by the police in this 

case. 

• In cross-examination he stated he did not supervise the operations 

• 
of the immigration department. He had no power uf control over the 

Principal Immigration Officer apart from seconding a senior officer· 0 

take the post. He was shown his letter of 13 September 1997 appointing 

Leslie Garae as Principal Immigration Officer. The letter instructed the 

Principal Immigration Ofticer that all things should be reported to him. 

He said it was not an instruction, The Commissioner of Police ';should be 

aware but not instruct" the Principal Immigration Officer in any way. He 

was not cross-examined on the then Minister of Foreign Affairs letter of 13 

September 1997 to the Commissioner, querying his appointment of Garae 

as it was for the Public Service Commission. not the Commissioner of . 
Police, to appoint the Principal Immigration Officer. 

l He was asked, "all 10 April 1997, mallY poUce came to my hOllse, 

.. were you illformed of the operation." He replied ;'[ was /lot inforllled before 

or at the time." He,said Superintendent Samnel was in charge of Port Vila 

police Station, but he is now in East Timor. It would be in the authority of 

a superintendent. He was asked if there would be any files and replied it 

12 
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,wa~a,q!les:iju~,fQr wiUbe aftheimmigration offices. ' 

He said,be did not receive a letter of 14 April 1997 from the Petitioner. He 

lIlidbe was briefed after the incident. I can't say how many days after. He 

said be couldn't rememIJeI' ifbe was in Court on 11 April 1997. He said he 

b·ad not seen the unsigned Goiset statemeuts before. He first became aware 

of the allegation of stolen jewellery "last week whm cOl/tacted by the 

Attonzey Gel/eral". 

In answers to the Court he said' if customs or immigration arrest 

anyoue the police cells are used and security and welfare are with the 

police. He said there should be a record of detention. He said he was 

informed about the Gabon "conviction" a few days before the April 1997 

incident. It came in a briefing to his office. He said that allegations of 

'overstaying, the previous conviction and false declaration came to me 

"from immigration. Not /l'om a police source, chat I am aware of' . 
• 

The respondents next witness was John :\lark Bell. He is now 

working for a private company but at the time was Principal Immigration 

Officer. He made an affidavit dated 11 April 199"7 apparently for coun 

proceedings. It must be considered in detail. 

Paragraph 5 states that Guy Benard had "beel! witham a valid 

permit" since 11 November 1996. 

Paragraph 6 stated he was required to leave the country and 

reapply for a permit . 
.. 

Paragraph 8 said he had only been entitled to live in Vanuatu for up 
• 
to four months. 
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authorised the arrest of Mr. Benard. 

Paragraph 11 said .. in relation to Mr. Chouach he had threatened 

Mme Goiset with a knife, threatened to shoot another man and stab 

another; "All statements in relation to these threats are with tile police". 

Paragraph 12 said ''following consultation with the lHillistry of Home __ 

Affairs the Minister issued deportatioll orders for both MI'. Benard and :Vr. 

Cltouac/r dated 9 April 1997 ... under Sectiolll7". 

He said he was in a rush; The affidavit wasn't prepared by him and 

it was not his hand writing. He said "1 was ordered by Peter Bong to sign 

• this. 1 am not saying it is untrue" . 

• 
On each of the paragraphs abon his answers in examination in 

chief were ones of not recalling or having nothing to say, Paragraph 10 

was the idea of the person who drafted the affidavit. namel:- someone from 

the State Law Office. 

When asked "Did you authorise the arrest of Benard alld Cltollach ?". 

He replied "1 lVouLdn't agree to that, I carried Ollt orders given to me. I 

believe a copy is with the Court. 1 believe the last paragraph states ciearly, I 

have to carIJI out all instructions and orders given to me by rhe , 
Commissioner of Police". At the time the Commissioner was Peter Bong. 

.. He referred to his affidavit of 23 May 1997. He agreed he signed it 

but says he was ordered to do so by the Commissioner of Police. That gave 
• 
a history of the petitioner's permits up to 11 November 1996. 
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disagreed ~h this. 

'n">, f,h'4 C'omJru!,si(IIle:rof Police, and from Mr. Dinh 

WiltJl",'(h~~,R.en:loyal Order. Bell stated this was 

issu~i!L'aillfth,~~rIJ~I1(!.d,~!te: .. 9!irell\ll,Ild,qf,BreIt:llrdlaJ:[d backdated. He did not say 

". '.". o~;w~~tbasfs.hel<newthis. ," . - . ,~ .,' .; .- - - . -. - ',.--' --, - .', -'., ., . , 

'~a1;lIgJ1aph 18 states'. "The. Minister acted under his power under 
- .,1 ,-. '- - .. ' • - - > -W·· " 

Section 17 (1) in issuing therel!lOval order ~ .. all the grounds the petiti01ler 
, . , 

was living illegally i;'" the country ... ". Mr. Bell said "This is iltcorrect. 

Itlcorreetbecause as I mentioned earlier all order came ji'om olltside, Dillh 
• valt Thall alld his sister, and not from the Milt;ster cOllcemed. They 

• autllorised tire, Commissioner of Police alld he, carried alit his orders". 

At this stage counsel for the respondent asked for the witness to be 

"declared hostile". 

It is pertinent to note Bell's affidavit of 31st October 2000 says Mr. 

Peter Bong gave orders to deport Guy Benard, there was no legal warrant 

and no immigration officer present. He continued that to the best of his 

knowledge Benard was not in breach of any law on 9th April 1997. 

The case was adjourned for a few days for the parties to consider 

the position. 

• When the Court reconvened the application to declare the witness 

hostile was remade. Connsel accepted she had a copy ofthe affidavit dated 

31st October 2000 of Bell before calling him, but Bell refused tospeak to 
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witn.ess. 

c/,:::£Ji~4~~i;;lr~j~*~5~~e~,a~nl~l~~i~li}l·~'.~lgr'eeldJle>l!igne1d· the.~remova} order", of 9th 

\;~~~!~lt~~t0~~,~);~€~:,~as!l~t~~.\Cc~i~O ;1(1'~(I,b:y:tJlte Commissioner of Ponce; . 

.. , •• " .• ,,'lIef~eJi,dealt With backgrollnd and supporting matters. He said he 
....•...... '.: ..' ...............•... "byiotllers\,vbowere not police or government or civil 

',.,'- .';: - - ,,;", -'-,' - -' - - .-

. set'Vants,.,.namel~vTht ·1!ham Goiset arid Dinh Van.' Than; He had been 

·invited.Il,Rumber()t:mnesto'Gois.et's ·office'above·Sttoopy's. 

The witness conclmied his. evidence • 

• Counsel for the respondent produced to the Court the police station 

8Ccurrence bookfor 11 April 1997. The book or page concerning 10 April 

1997 could not be produced. 

Sergeant Kami To!! then gave evidence of the events on 11 April 

1997. He said the petitioner was looked after properly, supplied with food 

and water. He and two others took the petitioner to the hospital. 

In cross-examination he said he was not on dnty on 10 April 1997. 

He said. the petitioner didn't look sick. He did not remember any tablets. 
, 

He denied anyone came to the cell with tickets and passports for the 

petitioner and· Mr. Chollach. 

... In answer to the Court he said he was first asked in January 2000 to 

remember this day. He had had a meeting atthe police headquarters when 

counsel and the Police Commissioner were present. He gave his statements 

twa· days later •. Whilst Idonotrej,ect the evidence of-SergeantToa •.. where 

';:ifdliIel"s'filinttbllt6fthe'petiti6ner I prefer the petitioner's. 
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'l'i~llji'C~lltcl\itled!tbe;.evlllliniee:jr()r th,erlesp,on'dellt;- Counselthen stated 

1:heif;:lv:~ciIoiltirtb[e-r-· IlPPQsitiilnto.the retumof the petitioner's passport. 

Counsel furtlie~statedthetrviewtliat the "revocation _of the revocation" of 
~ ,- - - - . 

-the Rem6vaJOtder was. iuVaUd.Tllen;forethe Revocation of the order of 

• 

-13 ---Mayi~97Wasv~lid~~d' lliatthere> waS' now no deportation order 

againstGuy Ben;lrd; 

Co<uDsel then went on to say th:tt the respondents "concede at the 

time of arrest he (Benard)-was' lawfully present in Vanuatu pursuant to his 

residency permit". The Residency Permits Register for 1996 and 1997 was 

produced. It shows on pages 27 ~ 28 permission to reside valid from 22 

November 1996 to 11 November 1997 . 

.. The respondent would rely on the width of the wording in section 17 

Immigratiou Act. Some argnment was heard from the parties and written' 

submissions Wel"e requested by and lodged with the Court. 

The respondent argued there can be 110 claim for the upset and 

distress caused to the petitioner's family and for the loss of the jewellery 

on the basis they were not parties to the proceedings and no claims were 

made in the petition. I must accept this argument. Whilst the provisions 

providing for action to be taken for breach of Constitutional rights allow 

for informality and thpse not tutored in the law to bring cases, the 

petitioners family are not petitioners. Accordingly I must focus on the 

petitioner himself and his petition, in effect the incidents of 10-11 April 

• 1997. 
, 

There is no dispute he was arrested from outside his house and kept 

incustody.lam satisfied. that was with a view to his speedy deportation. 
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Counsel for the respondent submits section 4 (2) and the Principal 

Immigration Officer's letter of 9th April and Section 17 (1) and the 

~nister Order dated 9th April gave legality to these activities. Both 

sections are from the Immigration Act . 
• 

I consider section 4 (2) and the Principal Immigration Officer's 

letter first. Section 4 (2) states:- If the Pri/lcipalOfficer has, or allY police 

officer has, reasonable cause to suspect that allY persall has committed an 

offellce against this Act, or tltat the presence of any person ill Valll/atu is 

lllllawfill, alld ifit appears to be necessary to arrest slIch persall immediately, 

he JIIay arrest slIch person without a warrant: 

Provided that where the persall arrested is a persall whom {he 

PrillcipalImmigratioll Officer, or [he police Officer. has reasonable calise IV 

• sllspect is a prohibited illlmigrallt alld slIch person is a pilssenger or selllllilll 

• all a ship, he may, if he cOl/seMs, be handed over w [he cusrody of the master 

vfthe ship lIlltil its departure .from Valluatu. 

'Whether or no[ I accept the ~vtdence of Bell the fact is there is ilO 

evidence to shew he had any reasonable cause to suspect the petitioner had 

committed an offence against the Immigration Act. There is no suggestion 

of an arrest for any other offence ,)r under uny other power save tor 

section 17 (1). In his evidence the Commissioner of Police. in effect. said 

the police were assisting the Immigration service. \Ir. Bell said his actions 

were carried out and affidavits signed as ;1 direct result of orders from the 

Commissioner. 

• There was clearly confusion then about who was responsible for 

• immigration matters, who appointed the principal officer and to whom he 

reported and was responsible. I need not inquire into that nor whether 

such confusion was being utilised. The plain fact is the petitioner has 
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fetlentiolf;v\Ih'f,ni·tli.E~re is 110 evidence to clothe those 

aCltrollS1.v1thalUY legality under section 4 (2). 

.. I turn to the Order of Removal signed by the then Minister of 

Foreign Affairs acting purportedly under section 17. I accept that 

according to the Gazette, the Minister of Foreign Affairs was the one 

responsible for immigration and had the power to sign such an order. 

Section 11 (1) states: Notwilztstdndblg any other provisions of this 

Act, the Minister ill his discretion lIlay make an order ill the form prescribed 

IInder this Act that any pers011, whether or IlOt he is unlawfully present in 

Vanuatu, shall, 011 tile expiry of 14 days or such 10llger period as the 

Jlinister illlzis discretioll may specifY from the date of service oftlze order 01/ 

sllch persoll or 011 the completion of allY semel/ces ofimprisolllllent which he 

may be serving be removed fi'om alld remain out of Valluatll, either 

.indefinitely or for II period to be !>pecified ill that order. TlteVlhdster necri 

1I0t give allY reason for his order. which shall llOi be tilallellgt!d ill lIlly COllrt 

ill allY proceedings whatever. 

The respondents argue quite simply section 17 gives the po\'ier tl) 

order the removal of a person whether or not he is unlawfully present ill 

Vanuatu. Person here refers to a "non-citizen", section 2. The Minister 

need not give reasons, and the Order shall not be challenged in any 

proceedings whatever. The case of Coombe -v- \Iinister of Home Affairs 

VLR (1) P. 74 was cited in'support.' 

The court is in some difficulty as full argument has not been 

·received from the respondent and little or no legal argument from the 

41nrepresented petitioner. I have the written submissions and some oral 

argument. 
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- .. -.-. 

······Onitsface theRe~()vat order was signed on 91h April 1997 directing 

removal on 11 tb April. Tbis corresponds with tbe evidence of Bernard that 

-he was to be taken to the airport and not to the court OD I11h April . 

• 
However, the Act gives the power to make an order that any person 

shall "OD the expiry of 14 days or such longer period as the Minister in his 

discretion may specify from the date of service of the order on such 

person .•. " 

The minister· did not comply with this Act in that he ordered 

removal two days after the date of the order. Further there is no evidence 

the order was ever served on the petitioner. The removal order was either 

completely invalid or could only he acted upon fourteen days after ser;vice. 

The wording of the forms prescribed at schedule 6 does not make for 

• clarity in this regard. 

Subsection 17 (3) states:- A persoll against whom (//1 order ullder this 

section is made lIlay, if the IHinister in his discretion so directs, while 

awaiting removal and while being conveyed to rile place of departure, be kept 

ill prison or ill police cllstody, alld while so kept shall be deemed ro be ill 

lawful custody. 

There is no evidence the Minister gave a direction for the pelitioner 

to be kept in custody while awaiting removal. The subsection states ;- "ii 
the JlrJinister in his discretioll so directs". 

.(1) 
I look at section 20 of the Act. It states:-

No sllit or other legal proceedings for damages shall be illstituted ill 

any cOllrt of law against th~ jl1inister or the Principal Immigration 

Officer or allY other officer or allY other perS01l for or Oil accollnt of 

or ill respect of allY act, matter or thillg done or omitted to be dOlle or 
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.>p-,Irp:med to:be.diJne.or:omittid·t~>be;doll~ ill goodfaith; in the 

performance or exercise or intended performance or exercise of any 

• duty or power imposed or conferred by. or under this Act; and the 

provisions of this seetioll shall e.-.:telld to tlte protection from.liability as • 
aforesaid of any person depllted by delegatioll under tllis Act or under 

allY other lawfor the time being ill force to perform or exercise any 

sllch duty or power aforesaid. 

(2) Tlte exercise of any power or discretioll cOllferred upon the i~{illister 

of the Principal Immigratioll Officer by any of the provisions of this 

Act shall 1I0t be called illto question or challenged ill any COllri ill allY 

proceedi/lgs whatsoever. 

This was not argued before me, but I consider it. Questions of 

• burden of proof arise. Is it for the petitioner to show a lack of good faith or 

.. the respondent to shew good faith? 

The evidence of Bell is clear he was acting under orders of the 

Commissioner of Police and says he had no bona fide basis for his actions. 

The Commissioner of Police stated it was purely an immigration matter. 

There is no evidence why the firearms import licence was cancelled two 

weeks before the incidents. Jean Vincent- Do and Hilda Crowby- Ito stated 

how police officers came to their houses seeking false statements against 

the petitioner. There are the typed but unsigned witness statements 

concerning the petitioner. :No order or document was served on or shown 

to the petitioner from time of arrest until, at the earliest, his court 

appearance. The then Principal Immigration Officer says he was required 

.. to sign two false affidavits. The original removal order was revoked five 

• weeks later. A residency permit had been granted to the petitioner 
covering the time in question. 
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··ii:'C;~is·~:irtatfer·'6f·coneern. that at the outset counsel for the 

respondent was instructed to act on the basis that there was no valid 

permit for the defendant to be in the conntry in April 1997. He insisted 

th~re was and cited nmnber 413/96. It was only at the conclusion of the 

evidence that the book was submitted to the court showing the permit, and 

the concession made that the petitioner's presence in Vanuatu in April 

1997 was lawful. 

Where John Mark Bell gives e~idence about matters specifically 

within his knowledge I accept his evidence subject to this. Many of the 

matters he referred to involved the Commissioner of Police. These were 

not put in cross- examination to the Commissioner. Indeed given the way 

the evidence came out many could not have been put. 
t 

.. In these circumstances I cannot make specii1c findings where the 

evidence of the two is contradictory or one suggests \Hong doing by the 

other. 

However, I am satisfied on all the evidence that there was a lack of 

bona tides in the actions of the yIinister and the Principal Immigration 

Officer. 

• 

However, this is a constitutional petition brought under articles 5. 6 

and 53. 

Articles 53 (1) + (2) state:-

(1) Anyone who considers that a provision of the Constitution has 

been illfringed ill relation to him may, without prejudice to allY 

other legal remedy available to him, apply to the Supreme COlirt 

for redress. 
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• 

• 

• 
• 

Court ;JursJurisdidion .to detel"JliinetJie matter 

alld to make slIch order as it considers appropriate to enforce 

the provisiolls of the Constitutioll . 

Article 6 (1) states': ... 

Allyone who cOllsiders that any of tile rights guaranteed to him 

by the COIIStitutiOn. has been, is being or is likely to be infringed 

may, independently of any other possible legal remedy, apply to 

the Supreme Court to enforce that right. 

Articles 5 (1), (b) (c) (d) (i) and (k) state:-

(1) The Republic of Valll/atll recognises, that, subject 10 any 

restrictiolls imposed by law Ol! nOli-citizens, all persons are 

entitled to the followingfundamelltal rights alld freedoms of the 

individual without discrimillation 011 the grounds of race, place 

of origill, religious or traditiollal beliefs, political opiniolls. 

lallguage or sex but subject ro respect for rhe rights alld 

fj-eedoms of others ami to the legitimate public illlerest ill 

defence, safety, public order, ,vf}/fIlJ'ellld helllth:-

(b) liberty; 

(C) seclirity of the person; 

(d) protection of rite law; 

0) freedom of movemellt; 

(k) equal treatmellt /luder the law or administrative acrioll, 

except that 110 law shall be incollsistellt with this mb-paragrap/z 

insofar as it makes provision .for tire special benefit, welfare, 

protection or advancement of females, children and yOllng 

persolls, members of linder-privileged groups or inhabitallts of 

less developed areas . 

I am not in this judgment specifically considering restrictions 

imposed by law on non-citizens, although the petitioner is a non-citizen . 

. . 1'_ 
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.The orlg~nal petition was lodged on 27 April 1997. These 

proceedings were conducted on the petition of 23 May 1997, and in effect 

oniy on Prayer H 'such other or further orders and lor relief as the court 

considers just'. This, by tile time of trial, narrowed down to the events of 
• lOand 11 April 1997. 

I do find thatthe petitioner rights under article 5 (1) (b) and (d) have been 

infringed by the Government of Vanuatu and specifically by the Ministry 

of Foreign Affairs, the Principal' Immigration Officer and the 

Commissioner of Police In that an Immigration Act Removal Order was 

made without good faith, it was unlawful on the face of it, it was not served 

on or shown to the petitioner as is required by ~tatute, the time in which it 

was sought to be enforced was unlawful, an order for the arrest of the 

"petitioner was made by the Principal Immigration Officer without good 

.faith and without any foundation in law, in the light of this and acting 

upon these orders the petitioner was ,mlawfun~i arrested ontside his nome, 

his house was unlawfully searched 'wd his wife an!'! daughters in his sight 

made to stand outside in the rain !II night clothes, he ',;-us iUIldcuffed and 

unlawfully detained in a cell for approximately thin:: flOurs in the 

circumstances he described 

It must be noted careflilly that suggestions and allegations have 

been made about persons who were not before the court, or who were 

before the court but not cross-examined thereon. Those persons have nor . . 
been in a position to respond to these suggestion and allegations nor bring 

evidence to refute them. This must be made clear at all times. 

I will hear the parties on the issne of quantum. 
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RULING ON COMPENSATION 

• On 14 March 2001 I received the parties oral and written submissions 

cOAcerning compensation.. I must, of course, only award compensation for 

the breaches found. 

Article 6 (2) Constitution states the Supreme Court may make "such 

orders issue such writs and give such directions, including the payment of 

compensation, as it considers appropriate to enforce the right. 

r have not heard argumenr concerning the ambit .)f considerations "or 

which compensation can be given. I do not consider the coun is limited to 

pecuniary loss and "damages similar [0 damages fa,' Jain and suffennv," . 
• 
as the respondent suggests. 
tP 

Pecuniarv Loss. 

The petitioner 'UlS [Jot lost 111" '"ages lO ,here '::1n Je flO .1ward for c!laL 

The respondenr concedes that payment must be made "or [he ;OS[ price)! 

he Vanuatu- \iew Caledonia air cicket. The Garlies '~an .1gr"e ,hat Iigur',. 

as it is nor speciticaily before me. 

There does nor ctppear to be anv)[her pecunictry 10:;5. 

'ion- Pecuniarv loss 

The respondenr submits awards shouid be consiSTent with previolls 
• judgments of the Supreme Court. :'10 awards for compensation for 

;"reaches of an individual's constitutional rights were cited to me. Two 

cases involving false imprisonment and deprivation of Ubert:; were cited. 



• 

In. Harrisen -v- J.P Holloway, Commissioner of Police (VLR 1 P. 147) an 

amount of Vatu 250,000 was made in 1984 by the Court of Appeal for 

• unlawful arrest and detention for a period of approximately two months . 

• 
In Public Prosecutor-v- Kota and Others, Supreme Court Criminal Case' 

No. 58 of 1993 a figure of Vt 150,000 was awarded by the Supreme C(mrt 

for the removing by force of a woman from Port Vila to Tauua and the 

keeping of her there for a week. This was by way of compensation against 

defendants in a criminal trial. 

\Vhilst these two cases gi've an idea of awards previously made in cases ,){ 

false imprisonment and loss of liberty neither was a constitutional LaS€ltJr 

involved rhe GO\ ernmellt or governmental bodies or agents oxcenr dl 'he 

former case (0 dle ~xtent ':h3t the police 'ven~ :)0 lcti~ng Ylthin i:h2 ~nn;ii1~:~ 

.. of that case. 

.. 
• 

In ,he case before me I have found breaches 01 A.nicle; ;; '1.' b Hld j n 

that a Removal Order was 'ssued bv J \Iinisrer "ithour~f)od (aith.:f \.J' 

ani:.ny!ul on ~he face of it .. 1 -S:}S :10r ser~:ed an ,)1" silo\yn '-0 "he petitione:-- .1S-

is required by suture. [h" :ime in <vhicil :[ \,as iou\(ilt -Ole ~nfor~ed '" 

unlawful, an order for ,'he arrest of [he petitioner vas made by 'j]e 

Principal Immignltion Officer 'vithout gOOQ fanh ,lila ,,\ltiJotJ[ .lil' 

foundation In law. in the light of this cll1d acting upon these orders 'he 

petitioner was unlawfully arrested outside his home. his house ',as 

unlawfully searched and his wife and daughters in his sighr made to stand 

outside in the rain in night clothes, he was handcuffed and un13wfulh 

detained in a cell for approximatelv thirty hours in the:irclImsrances :le 

described 
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• 

• 

.. 

1J~~ful~· th~<~est I can in the circumstances r find that an amount of Vt. 
1,500,000 is the correct figure, aud I so award. I will hear the parties on 

co~ts·. 

., 

Respondent to pay the petitioners costs on a party and party basis as 

agreed 0 r taxed. 

Dated at Port Vila this 16th day of 'larch 2001 

., 

.~ . 




