IN THE SUPREME COURT Civil Case No. 30 of 1997
OF THE REPUBLIC OF VANUATU
HELD AT PORT VILA - |

{(Civil Jurisdiction) a

BETWEEN: Mr. GUY BENARD

{Petitioner)
AND:  THE MINISTER FOR IMMIGRATION

(First Respondent}

AND: THE COMMISSIONER OF POLICE
N ~ (Second Respondeny:
. AND: THE PRINCIPAL IMMIGRATION
| OFFICER
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JUDGMENT

The Petitioner Guy Benard and ais “wife ana daughrers live in Porr
Yila, On 10™ April 1997 early in the morning he went out o get braad. Un
ais return there were police cars _v:}ursié'e nls houser "hers weva qans oolics
officers in and around his house. He was arrested and taken ro rhe police
station. He {vas kept in cell 6 unti! the next dav, He was il and was taken
fo the hospital. He was taken that dav to a court and iarer vefeased,

it appeared that the petitioner’s arrest was as a result of a removai
T '
or deportation order and the Principal Immigration Officer was using his
power to arrest him, then keep him in custody with a view to speedy

removal from the country.



In. his petition under articles 5, 6 and 33 of the Constifution he
alleges breaches of Articles 5 (1) (b), (d), (i) and (k). The court proceeded
on the petition filed on 23 May 1997. That petition requésted various
ordérs and relief, The action throughout has proceeded as one for
compensation for infringement of constitutional rights effectively under
-prayer H. It might be action could or should have been brought for
assault, wt'ongful arrest, false imprisonment and other forts. However, I

must give judgment on the petition. "

A variety of legal arguments have been advanced o behalf of both
parties, particulariv the respondent in answer to ihis petition. There 's
Jnuch evidence, material and argument whieh is peripneral and nas ltle
or no bearing on the issues. The petitioner was iegally vepresented until
“about June 2000 and thereafter intermittently by the Public Solicitor. Bv
June 2000 the court was dealing with orepararion for -rial and not the

framing of the petition.

The respondents have sought in their finai submissions o repiv
strictly on what is set out in the petition. Many marters directly related w
the substance of the petition were covered in evidence although thev wers
not specifically set out in the petition. A court must Keep the balance
Detween assisting a litigant who appears to have a good cause but n
sutficient iegal expertise to pursue it properly and favouring one par Yvoin i

dispute to the detriment of another,

In this case, the petitioner had full legal assistance until June 2000

And thereafter intermittent advice and guidance.

I consider the most practical way of approaching this case is o

make findings of fact and then apply the law, even though that application
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" of the law might mean there was no necessity t» make certain findings of
¥ Jact; Where it is clear from the law no finding of fact should be made then

I will refrain from doing so.

-
]

For the petitioner 1 have heard the cvidence of Guy Benard,
Vanessa Benard, Jean Vincent-Do, Hilda Crowby-lto, Robert Karie
Sumbe Antas, Mrs.Hortas (Housegirl), Candice Benard, Marie Celine

Chan Si Lin and Robert Boehn. Two affidavits of Hirlal'}’ Toa were read.

For the respondent I have heard the evidence of Peter Bong,

Commissioner of Police, John Mark Bell and Sergeant Kami Toa.

. I will consider the evidence of each witpess 1 turn.

Yanessa Benard is the petitioner’s daughier, She wvas asleep ar nome when
“she became aware of police officers in their house. She was wearing pants
and T-shirt. As she left the house she saw a potive officer in her parents’
room. He was by a cupboard. She saw him with 1 bag 'n ais hand whica
she knew contained some of her mother’s jewellers, He pur it s pocker
She then stood ourside with her mother and vesters i the rain. She was
“petrified’. She saw her father handcuffed and faken awayv. She was aor
shown any document or told why the police were there. after the police
left she returned 1o the house and with her mother 53w that a brown velvet
bag, whict contained the jewellerv, was missing. There was nothing eise

missing from the nouse.

T will deal with the question of the jewcilery later. T accept rhe
evidence of Vanessa Bernard. The incident was clearly fixed in her

memory and her descriptions were consistent with nther witnesses.

On 14 March 1997, approximately four weeks before the

petitioner’s arrest, Jean Vincent-Do says two police officers came with

)



little warning to his house. They took him to the .police station where he
stayed for approximately four hours. For ome and a half hours they
pressurised him te say he had seen semi- autoematic guns at the home of the
pétitioner and on his shii:mHe refused to do so, as it was not true. He was
ordered not to tell anyone what happened. He was not ordered to make a

false étateme’nt.

I accept his evidence. He was unshaken in cross- examination and

was clear and forthright on details. ¢

Hilda Crowby-Ito was seen by two police officers at Ipmon 10 April
at her home. She was asked to make a statement saving she had seen Guy

‘Benard threaten someone with a knife at Star “Vhart, she refused 10 do

this as it was nof {rue. She was then told to "forget it’
i accept her evidence. Thers ~vas nothing 0 suggest she wag doing

asiher then rell the rruth.

in 1997 Robert karie was Minister of Home aifairs. He said he was
in charge of fmmigration and Willie jimmy was Minister of Foreign
Affairs. He said fie was consulted about the proposed deportation of {zuv

Bernard and did not agree to it. He did not xnew Guv Benard was

arrested on 10 April 1997.antil Mme Benard came and toid him.

He said in 1997 the Minister of Home Affairs was responsible for
the police and cases of deportation. Robert Karie said that berween 10™

and 25 April those powers had been taken from him. He produced RDEK/1.

This document, signed by the then Prime Minister. and dated 2%
April apparently restored responsibility for the police to the Minister of

Home Affairs, Karie D. Robert. Later, in his evidence for the vespoudent,



.the Commissioner of Police stated he was then responsible for the
appointment of the Principal Immigration Officer, who would have been a
golice officer. The respondent produced docnmenis (Official Gazerte 107
February 1997) showing at that time the Minister of Foreign Affairs was
r'esponsibie-far immigration affairs. Indeed the Order for Removai is

headed Ministry of Foreign Affairs and Immigration.

The petitioner was able to produce documents dated 1992 showing
that full responsibility for immigration affairs had been passed to the

Public Service Commission.

There is thius contlict as fo who was responsibie for immigration and

the service.

i do not reject the evidence of Robert Karie, but | cannot sav on s
L ]

svidence before me he wvas the person responsible oy defisions o

‘mmigration, and in particuiar guestions 3¢ deporation.

Sumbe Anias the Deputy Director of Customs Zave vidence aext,
He told the court that the Customs Department 2an seek e assistance
police if it is required in the execution of their duties.

The petitioner gave evidence about the deiav in 1996 in the customs
clearance of his boat the MV Kimbe and its containers. That does nor a-
first sight appear to hzwé any bearing on these proceedings. However, the
petitioner does allege that his arrest and detention, with a view o
immediate deportation, was the result of the desire of certain persons.
including or aided by others in the Government and executive, to have him

-»

out of the country.




I do not have evidence concerning the clearance of the boat and its
containers to make any findings as to the reasons for the delay.

L

There is one important aspect of Sumbe Antas’ evidence. A licence
for one vear, and dated 9 December 1996 was issued for Guy Benard to
import three firearms. That imp.ort licence was revoked by letter dated 27
¥arch 1997, fourteen days before the arrest and detention. No specific
reason was given other then to say “Follem some allegation we iko
againstem Mr. Guy Marcel Alain Benard mo investigarion i still procede”, |
do not say whether or not in law a reason should be given or could be

required,.

[ accept the evidence of sumbe Antas, aithough oniv 2 small sar7 s

4
relevant ro rhese proceedings.

L

The petitioners deousegiri, Mra. Zormas, 2ave 2videncs nexs, she .an
che house 'vas unuer surveillanes ‘o ool T0070 D 0w ae e
1ter the potice and {7av Benard 21;1{? BT mhe v Maouame and che s

'vere upser and orving, the house was diviy and Madame 1ad ost qer
jewellery, »he described the jewellery and now and wiere 0 1was sep:.

r i P
i

[accept aer evidence, Although dot specifically relevant o anv of

the major issues in the case. it gave baekground comsistency o the

allegations of the netitioner.

Candice Benard adopted her affidavit and gave evidence w0 support
events at the house on the morning of 10 April as alleged by the petitioner,

,1' acecept her evidence,

Two affidavits of Hilary Toa. dated 30 October 1997 and i4 May

1997, were read by agreement to the Court. These are of peripheral




_ been arrested mm‘f had no papersn -

She described the morming of 10 April (she mistakenly said the 9® in
1 o
evidence). She described police entering the honse and being required with
* Mer daughters to stand outside in the rain, and clad in few clothes. She told

of how her oldest daughter reported the theft of the jewellery to her.

In-i cross-examination she agreed she had no permit for a while, but

said she was waiting for a reply. She stated no document er search
- warrant was shown or proffered; she saw a policeman with a paper in his
haﬁd-. When it was put to -her that it was a search warrant she replied “In
that case why not show: me.> Evenmal]y, with the assistan{:e-of the French

Ambassadorg she obtained her permxt She gave detailed evidence abont

the missing jewellery, whelr and. where she-had: acqulred it and ifs value, |

_ where

B keepmg, when she was overseas. _

?appear to_ glver her evxdence in a way other than a fresh recelieetmn cf '

it Was kept and h(}W she left It With Madame Gmset, for -safe |

Eaccept her ev:dence. She is the-partner of the petitionér: btxi did dot

v ettt e e AN S




presénted-his’ cﬁfﬁtu-lut:‘i- vitae and gave a history of his decision

‘ to‘.-;conia”? GS:Z'S'ét-‘:iup'rﬂ'i:i}-?‘s?biisihéssx i Vanuatu and the: preliminary actions he-
took.. He gave evidence about the setting up of a fishing project, which is

+his area of expert:se.

- Guy Benard arrived in Vanuata on 11" July 1996 on a visitors
permit. He said problems seemed to be cropping up for his project. The
company was Blue Wave. But despite the difficulties, “/ decided to go

ahead. It was o ntistake.” He said money was requested “under the tabie”.

On 21 October 1996 his boat MV Kimbe arrived. (It is now owned
by Blue Wave). He was granted a work permit. The respondents accepted
the pe’titiuner had a valid work permit in April 1997. He stated that on 1%
November-: 1996, at the mstngatmn of Madame Gmset, the MV Kimbe

became the sub;ect of a Mareva m;unctlon.

He stated abeut that t:me'he was toid‘ he I;ad a resuiency permzt, No, T

413/96 valid for a year. He was never: actually gWen the permlt




. st that pointiin- __';‘sa,_,evjdence-t}iat counset for the respondent
: éfét'eci “;ve—-'say%tftﬁ;er;e; w&s a véfiif work permit, but no valid residence or
wisitor’s permit in April 1997
o

~ Guy Benard continued that he had a valid ticket to board a rﬂig_ht on
11" November 1996, but the Immigration Department wauld nqt release
his passport which had been handed in with his application in October
1996. The passport has never been returned.

[The passport was later held by the Court on the application of the
respondents. Towards the end of evidence counsel for the respondents
stated there was no longer any request by them to the Court for the
passport to be held}.

L

Guy Benard continued that he wished to leave Vanuatu on 11
L ]

November, to comply with the Iaw, he couldn’t. His passport was being.

withheld.

He described his attempts over the next few months to sort out the
position, and his fears that a person swas behind the problems he was

facing. He said he was warned not to get another passport from the French

Embassy.

The petitioner then described the events of 10" April 1997. He left
early to get bread and returned to find police cars and police outside and
in his house. He was arrested and handcuffed, thrown against the car then
taken to the police station and piaced in a cell. A visiting friend who had
'befn staying with him, Yassi& Chouach, was placed in the same cell, No. 6.

He was'not shown any arrest or search warrant.
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access-fo-a. to:let “ye were locked itke dogs”. His colleague was very upset

#nd called for the police to come. Mr. Benard says he saffers from a real

*

heart problem. A

Sometime the'next day a representative of the French Embassy was
~ allowed to see him. By that time he was running a fever, and insisted he go
to the hospital. He was later taken there, buft the police, he says, with held
the tablets prescribed for him, He had sbme water at the hospital.

He said on return to the cell his wife bad Court Orders to go to the

Court; “Immigration wanted to take us to the Airport”.

’ He said later he went to Court. He couldn’t understand what was
happening as he had a fever. Someone accused him of making
. - B

pornographic photographs of his chiidren, aud that is why thev wanted

him deported, (the petitioner became very emotional at that suggestion).

He said after the court hearing he went back home. He said he was
never told why he was arrested or for what offence. At one stage he saw a

paper with ‘removal order’ on it.

He said twice since that time he has been charged with other

offences and acquitted.

He said e was later told by his advocate that his deportation was
for s. 5 Immigration Act. Two statements, one each purportedly from M.
and Mme Goiset were glven te him making allegations against him.

Nelther was signed. The statements were dated 9™ April 1997, “That is

when I realised it was a set up.”

e deser ibed. the:poor. conditmns i the ceH. He had no- food no

o T
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He'said he now has a-residence permit and renews it yearly.

® He later found theré had been a removal order for him. That had
been revoked. Then there had been a purported “Revocation of the

L

revocation.”

In cross-examination he detailed the date of his entry stamped in his
passport of 11/7/96, and extension to 11/9/96, 11/10/96 and 11/11/96. He -
agreed that no other stamps existed for residence in the country. However,

he insisted there was a residency permit 413/96 for a-year from 11/11/96.

It was put to him that his permit applications were false when he
said he had no criminal convictions. It was suggested he had been
‘se_ntenced in 1984 in Gabon to two vears imprisonment for frand. He
,angrily denied this stating the conviction had been overturned by the
“Court of Cassation”. The extract of police records he said shews a nil

entry,

He was asked about his detention and his applications for permits,
but maintained his evidence. It was suggested allegations of missing items
had been made concerning other police searches of his home. He replied

only once and that related to a watch and some documents.

I accept the evidence of Guy Benard. He has been consistent, his
evidence is corroborated at various junctures and it was given in an open

and frank way.,

4

R I accept his evidence on the factual matters concerning this petition.
‘At times he speculated and drew inferences and conclusions about why
actions were taken. This is speculation and I don’t find it as fact. It is

indicative of his state of mind during and after these events.

11




o Tl’iat-‘Was.s-the-petitieher?s case.
®
The Commissionersof Police, Peter Bong, was the first witness for
the respondent. He outlined various procedures and reports that should be
- kept when seizures are made and persouns arrested and detained. He said
ie was not aware of the allegation of theft of jewellery until he received
notice from the Attorney General’s Office.
¢
He said if there was an Immigration case, police could act in'_an
assisting capacity. He was not aware of any goods kept by the pelice in this

case.

In cross-examination he stated he did not supervise the operations
of the immigration department. He had no power of control over the
Principal Immigration Officer apart from seconding a senior officer o
take the post. Ife was shown his letter of 13 September 1997 appointing
Leslie Garae as Principal Immigrétion Officer. The letter instructed the
Principal Immigration Officer that all things should be reported to him.
He said it was not an instruction. The Commissioner of Police “should be
aware but not instruct” the Principal Immigration Officer in anv way, He
was not cross-examined on the then Minister of Foreign Affairs letter of 13
September 1997 to the Commissioner, querving his appointment of Garae
as it was for the Public Service Commission. not the Commissioner of

S

Police, to appoint the Privncipal Immigration Officer.

He was asked, “on 10 April 1997, many poiice came fo my fouse,
- were you informed of the operation.” He replied “I was not informed before
Sor a_t'the time.” He said Superintendent Samuel was in charge of Port Vila
police Station, but he is now in East Timoer. It would be in the authority of

a superintendent. He was asked if there would be any files and replied it

o A S o R P DT
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s om s s n i

- vas. a questla :

He said he dld not receive a !etter of 14 Aprll 1997 from the Petitioner. He

. @id he was briefed after the incident. I can’t say hew many days after. He

said he conldn’t remember if he was in Court on 11 April 1997. He said he
had not seen the unsigned‘ Goiset statements before. He first became aware
of the allegation of stolen ]ewellery “last week when contacted by the

Attomey General”.

In answers to the Court he séid“ if customs or immigration arrest
anyone the police éeﬁs ;arelused an& security and welfare are with the
police. He said there should be a record of detention. He said he was
informed about the Gabon “conviction” a few days before the April 1997
incident. It came in a briefing to his office. He said that allegations of
*overstaying, the previous comviction and false declaration came to me

“from immigration. Not from a police source, that [ am aware of”.
L]

The respondents next witness was John Mark Beil. Be is now
working for a private company but at the time was Principal Immigration
Officer. He made an affidavit dated 11 April 1997 apparentiv for court

proceedings. It must be considered in detail.

Paragraph 5 states that Guy Benard had “been withour a vaiid

permit” since 11 November 1996.

a

Paragraph 6 stated he was required to leave the country and
reapply for a permit.

L

Paragraph 8 said he had only been entitled to live in Vanuatu for up

£

‘to four months.

13




that: under -“Section 4 (8)” of the Act he

‘authorised the arrest of Mr. Benard.
® :

Paragraph 11 said<in relation to Mr. Chouach he had threatened
Mme Goiset with a knife, threatened to shoot another man and stab

“another. “All statements in relation to these threats are with the police”.

Paragraph 12 said “following consultation with the Ministry of Home .
Affairs the Minister issued deportation orders for both Mr. Benard and My,
Chouach dated 9 April 1997 ... under Section 17,

e

He said he was in a rush: The affidavit wasn’t prepared by him and
it was not his hand writing. He said “f was ordered by Peter Bong to sign

*this. I am not saying ir is untrue”,

On each of the paragraphs above his answers in examination in
chief were ones of not recalling or having nothing to sav. Paragraph 10
was the idea of the person who drafted the affidavit. namelv someone from

the State Law Office,

When asked “Did you authorise the arrest of Benard and Chouach?”.
He replied “I wouldn’t agree to that, I carried out orders given ro me. |
believe a copy is with the Court. I believe the last paragraph states clearly, [
have fto carry our all insrructi?ns‘ and orders given ro me by the

Commissioner of Police”. At the time the Commissioner was Peter Bong.
- He referred to his affidavit of 23 lay 1997, He agreed he signed it

but says he was ordered to do so by the Commissioner of Police. That géve

- a history of the petitioner’s permits up to 11 November 1996.

14




Sectzon 1 7 (1 ) in tssumg tbe removal arder .. o1t the grmmds the petitioner
was hvmg 1Ilegally in. t}ze camztry L Mr BeH sald “This is incorrect.
Incorrect because as I mentwned earlier an order came Jrom outside, Dinh
" van Than and his sister, and not from the Minister concerned. They

» authorised the Commissioner of Police and he carried out his orders”.

At this stage counsel for the respondent asked for the witness to be

“declared hostile”.

It isﬁerti_uent to note Bell’s affidavit of 31*" October 2000 says Mr.
Peter Bong gave orders to deport Guy Benard, there was no legal warrant
and no immigration officer present. He cdn_t'mued that to the best of his
knowledge Benard wasn.ot in breach of any law on 9™ April 1997,

- ¥

. The case was adjourned for a few days for the parties to consider
‘the position:.
»
. When the Court reconvened the application to declare the witness
hostlle was. remade. Counsel accepted she had a copy of the affidavit dated

lst Dctober 20{}0 of Bell before calhng hlm, but Bell refused to speak te.

15




' ,:3_servants namely Th} Tham Goiset and Bmh Van- Than. He had _been

'mvxted A nmnber 01’ Bmes to Gmset’s office:-above Snoopy’s.
. The:witness concinded his evidence.

Counse} for the respondent produced to the Court the police station -
sccurrence book for 11 April 1997. The book or page conceruing 10 April
1997 could-not be produced.

Sergeant Kami Toa then gave evidence of the events on 11 April
1997. He said the petitioner was looked after properly, supplied with food
and water. He and two others took the petitioner to the hospital.

In cross-examination he said he was not on duty on 14 April 1997.
He said. the petitioner didn’t look sick. He did not remember any {ablets.

" He denied anyone came id the cell with tickets and passports for the
_petitioner and:Mr. Chouach.. . . .

*- ..In. -a'n:swer to the Court he said he was first asked in January 2000 to
remgmb_er this day. He had had a meeting at the police headquarters When
cOu—nsel‘-'a.n‘diith‘e,:Pél!i'ce Comniissioner-were pi‘esent. He gave his statements
‘two days later.

Whilst I do not: re}ect the evidence of- Sergeant Toa, where:

d&ffers fro ‘ that f the petltmner I prefer the petltmner s.

16




evxde ce:forthe respondent Cmmse! then stated

Lnor nrther oppasmn tc}"the return of the- petltmner s passport.

| _Coansel further stated thexr VieW _ iiat the “revocation of the revocation” of

L '.;f_the Remﬂ "a!"()rder was. mvahd' ’I‘herefore the Revecatwn of the order of

that there was ncw ‘no- departauon order

| .agamst 'Guy Benarti

Counsel then went on to say that the respondents “concede at the
tlme of: arrest he. (Benard) was: lawfully: present in Vanuatu pursuant to his
res:dency permit”. The Res:dency Permits Reglster for 1996 and 1997 was
produced. It shows on pages 27 — 28 permission to reside valid from 22

November 1996 to 11 November 1997.

Py _ The respondent would rely on the width of the wording in section 17
Immigration Act. Some argument was heard from the parties and written

submissions were requested by and lodged with the Court.

The respondent argued there can be no claim for the upset and
distress caused to the petitioner’s family and for the loss of the jeweliery-
on the basis they were not parties to the proceedings and no claims were
made in the petition. I must accept this argument. Whilst the provisions
providing for action to be taken for breach of Constitutional rights allow
for informality and thpse not tutored in the law to bring cases, the
p’etitioners' famiiy are not petitionersl Accordingly I must focus on the

petltloner himself and his petition, in effect the incidents of 10-11 April
®1997.

There is no dispute he was arrested from outside his house and kept

_ m custody I am satlsﬁed that was with a- vxew to his speedy depﬁrtatmn

17




'C'm;.ﬁs'él for thé'fespbnde:nt s'ubmitslséctianr 4 {2) and the Principal
Iﬁ;mig_ration Officer’s letter of 9™ April and Section 17 (1) and the
Minister Order dated ot April gave lepality to these activities.” Both
sections are from the Immigration Act.

»

I consider section 4 (2) and the Principal Immigration Officer’s
letter first. Section 4 (2) states:- If the Principal Officer has, or any police
officer has, reasonable cause to suspect that any person has committed an
offence against this Act, or that the preSence of any pérsorz in Vanuaru is
unlawful, and if it appears to be necessary to arrest such Jz;'verson immediately,
he may arrest such person without a warrant:

Provided thar where the person arrested Is a person whom the
Principal Immigration Officer, or the police officer, has reasonable cause to

* suspect is g prohibited immigrant and such person is a pussenger or seaman

" ship, he may, if he consents, be handed over 10 the custody of the masrer

of the ship until its departure from Vanuaru.

Whether or not I accept the 2vidence of Bell the facr is there is no
evidence to shew he had any reasonabie cause 1o suspect the petitioner had
committed an offence against the Immigration Act. There is no suggestion
of an arrest for any other offence or under any other power save ifor
section 17 (1). In his evidence the Commissioner of Police. in effect. said
the police were assisting the Immigration service. Mr. Beil said his actiens

were carried out and affidavits signed as a direct result of orders from the

Commissioner.

® There was clearly confusion then about who was responsible for
immigration matters, who appointed the principal officer and to whom he
reported and was responsible. I need not inguire into that ner whether

such confusion was being utilised. The plain fact is the petitioner has

18




I turn to the Order of Removal signed by the then Minister of

Foreign Affairs acting purportedly under section 17. I accept that
according to the Gazette, the Minister of Foreign Affairs was the one

responsible for immigration and had the power to sign such an order.

Section 17 (1) states: Notwiktstanding any other provisions of this

Act, the Minister in his discretion may make an order in the form prescribed
under this Act that any person, whether or not he is unlawfully present in
Vanuatu, shall, on the expiry of 14 days or such longer period as the
Minister in his discretion may specify from the date of service of the order on
such person or on the completion of any senrences of imprisonment which he
h may be serving be removed from and remain out of Vannatu, either
®indefinitely or for a period to be specified in thar order. The Minister neerd
not give any reason for his order, whicit shail nor be challenged in any courr

in any proceedings wharever.

The respondents argue quite simply section 17 gives the power to
order the removal of a person whether or not he is unlawfally present in
Vanuatu. Person here refers to a “non-citizen®, section 2. The Minister
need not give reasons, and the Order shall not be challenged in any

proceedings whatever. The case of Coombe —v- Minister of Home Affairs

VLR (1) P. 74 was cited in support.

The court is in some difficulty as full argument has not been
¢ . .
received from the respondent and little or no legal argument from the

anrepresented petitioner. I have the written submissions and some oral

argument.

9




" On ifs face the Removal order was signed on 9% April 1997 directing
remoirai on Ilﬁ’ April. This corfeép,onds with the evidence of Bernard that
'_hé was to be taken to the airport and not to the court on 11™ April,
. ) ’ ¥
. However, the Act gives the power f_o make an.order that any peréﬁu
shall “on the expiry of 14 days or such longer period as the Minister in his
discretion may specify from the date of service of the order on such

person...”

The minister 'did not comply with this Act in that he ordered
removal tweo days after the date of the order. Further there is no evidence
the order was ever served on the petitioner, The removal order was either
completely invalid or could only he acted upon fourteen davs after service,

The wording of the forms prescribed at schedule 6 does not make for

clarity in this regard.

Subsection 17 (3) states:- A person against whom an order under this
section is made may, if the Minister in his discretion so directs, while
awaiting removal and while being conveyed to the place of departure, be kept

in prison or in police custody, and while so kepr shall be deemed 10 be in

lawful custody.

There is no evidence the Minister gave a direction for the petitioner

to be kept in custody while awaifing removai. The subsection states - “if

the Minister in his discretion so directs”.

T look at section 20 of the Act. It states;-

(1) No suit or other legal proceedings for damages shall be instituted in
any court of law against the Minister or the Principal Immigration
Officer or any other officer or any other person for or on account of

or in respect of any act, matter or thing done or omitted to be done or

20




o purported; tw-aﬁa-_j}fbueaf..otzvo% tted '-c-if‘.‘ifiéif'é?a::g_-.ffr, good fai’tﬁ,;_ m the
.. performance of exercise or intended performance or exercise of any
" _- duty or pbwer imposed or conferred by or under this Act; and the
provisions of this sestion shall extend to the protection from liability as
._ aforesaid of any person deputed by delegation under this Act or under
any other law for the time being in force o perform or exercise any
such duty or power aforesaid. ' |
(2)  The exercise of any power or discretion con ferred- upon the Minister
of the Principal Immigration Officer by any of the provisions of this
Act shall not be called into questfén or challenged in any court in any

proceedings whatsoever.

This was not argued before me, but i consider it. Questions of
* burden of proof arise. s it for the petitioner to show a lack of good faith or

o the respondent to shew good faith ?

The evidence of Bell is clear he was acting under orders of the
~Commissioner of Police and says e had no bona fide basis for his actions.
The Commissioner of Police stated it was purely an immigration matter.
There is nor evidence why the firearms import licence was cancelled two
weeks before the incidents. Jean Vincent- Do and Hilda Crowby- Ito stated
how police officers came to their houses seeking false statements against
the petitioner. There are the typed but unsigned witness statements
concerning the petitioner. No order or document was served on or shown
to the petitioner from time of arrest unmiil, at the earliest, his court
appearahce. The then Principal Immigration Officer says he was required

® to sign two false affidavits. The original removal order was revoked five

, Wweeks later. A residency permit had been granted to the petitioner

covering the time in question.
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Yy “a’ Hiatter < of -concern-that at‘the outset counsel for the
: respé.ndelit was ‘_ihstr_lfcted to act on the basis that there was no valid
pt;rm.it. for the defendant to be in the couniry in April 1997. He insisted
thgre was and cited pumber 413/96. It was only at the conclusion of the
eifid‘ence that the book was submitted to the court showing the permit, and
the concession made fhat the petitioner’s presence in Vanuatu in April
1997 was lawful.

Where John Mark ﬁeil gives evidence about maitters specifically
within his knowledge I accept his evidence subject to this. Many of the
matters. he referred to involved the Commissioner of Police. These were
not put in crass- examination to the Commissioner.r Indeed given the way
the evidence came out many could aot have been put.

]
] In these circumstances I cannot make specific findings where the
evidence of the two is contradictory or one suggests wrong doing by the

other,

However, I am satisfied on all the evidence thar there was a lack of

bona fides in the actions of the Minister and the Principal immigration
Officer.

However, this is a constitutional petition brought under articles 3, 6

and 53.

Articles 53 (1) + (2) state:-
(1) Anyone who considers that a provision of the Constitution has

. been infringed in relation to him may, without prejudice to any

other legal remedy available to him, apply to the Supreme Court

for redress.

=
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(2) - The Supreme Court has: jarisd{&fion;._{&-- deterniine- the matter”

| a}zd to make such: order as if considers appropriate to enforce
the provisions of the Constitution. ‘

Article 6 (1) statest
Anyone who considers that any of the rights guaranteed to him
by the Constitution. has been, is being or is likely to be infringed
may, independently of any other possible legal remedy, apply to
the Supreme Court to enforce that right.

Articles 5 (1), (b) {(c) (d) (i) and (k) state:-

(1) The Repurblic of Vanuatu recognises, that, subject 10 any
restrictions Imposed by law or non-citizens, ail persons are
entitled Vo the following fundamental rights and freedoms of the

- - individual withour discrimination on the grounds of race, place
of origin, religious or traditional beliefs, political opinions,
language or sex but subject ro respect for the rights and
freedoms of others and to the legitimate public interest in
defence, safery, public order. welfare and heaith:-

{b) liberty;

{c) security of the person;

()  protection of the law;

(1) Jfreedom of movement;

(k) equal treatment under the law or administrarive action,

except that no law shall be inconsistent with rhis sub-paragraph

insofar as it makes ;‘)rovis;'on Jor the special benefit, welfure,

protection or advancement of females, children and young
® persons, members of under-privileged groups or inhabitants of

less developed areas.

I am not in this judgmentE specifically considering restrictions

imposed by law on non-citizens, although the petitioner is a non-citizen,

I
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-.:‘.-,The orlglnal petitiﬂli: was. iﬂdged on 27 : Aprii 1997 These
Vpruceedmgs were conducted on the petmen of 23 May 1997, and in effect
oniy on Prayer H ‘such other or further orders and lor rehef as the court
consxders just’. This, by the time of trial narrowed down to the events of

' 10'and 11 April 1997,

I do find that the petitioner rights under article 5 (1) (b) and (d) have been
infﬁuged by the Gevernment of Vanuatu and specificaliy by the Ministry
of Foreign Affairs, the Principal * Immigration Ofﬁcer and the
Coinm_i,ssioner of Police 1 that an Immigration Act Removal Order was
made without good faith, it was unlawful on the face of it, it was not_ served
on or shown to the petitioner as is required by statute, the fime in which it
was sought to be enforced was unlawful, an order for the arrest of the
*netitioner was made by the Principal Immigyration Officer without good
aith and without any foundation in law, in vhe light of this and aciing
upon these orders the petitioner was anlawfully arrested outside his home,
his house was unlawfully searched zad his wife an@ daughters in his sight
made to stand outside in the rain w night clothes, he was nandcuffed and
uniawfully detained in a cell for approximately thirty hours in the

circumstances he described

It must be noted carefully that suggestions and allegations have
been made about persons who were not before the court, or who were
hefore the court but not cross- exammed thereon. Those persons have not
been in a position to respond to these suggestion and allegations ner bring

evidence to refute them. This must be made clear at all times.

L will hear the parties on the issue of quantum.
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RULING ON COMPENSATION

‘ - -
On 14 March 2001 I received the parties oral and wriiten submissions
concerning compensatioin I must, of course, only award compensation for
the breaches found.

Article 6 (2) Constitution states the Supreme Court may make “such
orders issue such writs and give such directions, including the pavment of

compensation, as it considers appropriate to enforce the right.

i have not heard argument voncerning the ambit of considerations Zor
which compensation can be given. I do not consider the court is limited to
pecuniary loss and ~damages similar to damages for >ain and suffermg”.

as the respondent suggests,
¢

Cecuniary Loss,

The petitioner has aot lost anv wages 30 there 2an e no award for fhat
The respondent concedes that payvment wust be made for rhe fosT price of
che Vanuatu ~ New Caledonia air ticket. The narties can agree that fdgure.
as it is not speciticaily before me.

There does not appear o be any nther pecuniary [oss.

Non- Pecuniary i{oss

The respondent submits awards should be consistent with previous
o . . X

iudgments of the Supreme Court. No awards for compensation for
breaches of an individual’s constitutional rights were cited to me. Two

cases involving false imprisonment and deprivation of liberty were cited.

|
l
i




In Harrisen —-v--J;P Holloway, Commissioner of Police (VLR 1 P. 147) an
amount of Vatu 250,000 was made in 1984 by the Court of Appeal for

*unlawful arrest and detention for a period of approximately two months.

-y

In Public Prosecutor-v- Kota and Others, Supreme Court Criminal Case
No. 58 of 1993 a figure of Vt 150,000 was awarded by the Supreme Court
for the removing by force of a woman from Port Vila to Tanna and the
keeping of her there for a week. This was by way of compensation against

defendants in a criminal trial. ¥

Whilst these two cases give an idea of awards previously made in cases o1
false imprisonment and loss 6i'iibert}’ neither was a constitutionat case Jor
involved the Government or govermmental bodies or agents except in the
former case o the 2xfent that the police svere s 1cring ~ichin the coniines

of that case,

In the case before me I have tound breaches of Articles & 4% 5 1ad g i

thar a Removal Order was issued dv a Minister withour zood faith, it vas

i

amiavwrul on the face of it 't was aot served 50 or shown o _he netitioner o
is required by statute, the time in which ¥ was soughy 70 oe entorced vas
anlawful, an order for the arrest of the petitjioner wvas made Y i

Principal Immigration Officer withour good faith aand withour e

&

foundation in Iaw. in the light of this and acting upon these orders the
petitioner was unlawfully arrested outside his home. his house was
unlawfully searched and his wife and daughters in his sight made to stand
outside in the rain in night clothes, he was handcuffed and uniawfully
detained in a cell for approximately thirty hours in the circumstances he

described



Doir gthebest[ can in the ciﬁ:ﬁmstahces I find that an amount of Vt.
1;500,000 is the correct figure, and 1 so award. I will hear the parties on
cogts’.‘

L
Respondent to pay the petitioners costs on a party and party basis as

agreed or taxed.

Dated at Port Vila this 16" dayv of March 2001
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