IN THE SUPREME COURT OF

THE REPUBLIC OF VANUATU - - Criminal Case No. 210f2013 ~
(Criminal Jurisdiction) : ' e _

PUBLIC PROSECUTOR — VS — SEWEN TARI

Coram: Mr. Justice Oliver A. Saksak
Counsel: - Mr. Simcha Blessing for the State
Ms Jane Tari for the Defendant
Date:, 13" February 2014
%

JUDGMENT

": “This judgment provides reasons for the verdict of guilt pronounced orally by the
~ Court on the defendant on 11" February 2014.

+. ¢ 9. Thedefendant was charged With one count of sexual intercourse without consent

i ridérsections 90 and 91 of the Penal Code Act [Cap.135] (the Act).

. 3 |t'was alleged by the Prosecutions that on or about 14 September 2012 at
" Rarban area; Santo the deféhdant had sexual intercourse with the complainant
Edith Tina without her consent. |

4. The defendant denied the'charge and trial hearings were held first on o" October
oo 2013 and secondly on 5" November 2013, The trial was adjourned part-heard in

i e crpkder for the  defendant's ‘witnesses to be available to give evidence. The . ...

defendant had exercised his right to remain silent after the Court had found that
the Prosecution had established a prima facie case against him. He however
indicated he would call two witnesses in his defence and sought an adjournment
because one of his two witnesses had gbne to Ambae and the other was
engaged in school examinations at the time of trial. The Court therefore
adjourned the trial to 10" February 2014




i u5. i0On 10 February:2014, Ms Tari indicated to the Court that the defendant would . .
o lenger-call:any evidence:from defence witnesses and that the defendant had
*_‘maintairied  his *position o ‘remain silent. Counsel then sought a short.

' =’”'--f?f-adjé’urn%ne:nt to: prepare “written summary of evidential facts and submissions.

-+ :Despite the Prosecution being ready to proceed orally, the Court granted a short
édj‘o'ummentitb'iiTuesday“-1=1‘h-f February 2014 for the hearing of final addresses

from Counsel.

' @ During “thé course™of trialithe defendant had admitted that he had sexual - -
¢ vt iintercourse- with the-complainant. He however denied a lack of consent or that

the consent was obtained by threét or force.

o700 The elements -of the ioffericerof sexual intercourse without consent under section
90 of the Act are —

(a) That sexual intercourse took place; T Ll s e

ol e vy That there was no consent on the part of the victim; R
. i(e)If there: was consent stich consent was obtained by force, threats of .
intimidation of any kind or fear of bodily harm.

w0 81 ThasProsecution as’ always+in criminal cases has the genéral burden of proof.. ..

. Section B(1)-of the <At requires a high standard of proof: that is proof beyond

reasonable doubt.

e T N SeXual intercoutse was Hot'denied, the Prosecution did not have to prove that <+ -
element. But the Prosecution had to produce evidence to show (a) there was no
consent on the part of the victim and (b) that consent was obtained by force,

threats or fear of bodily harm.
10.For that purpose, the Prosecution produced evidence from:-

(a) Edith Tina — Victim




(b) Esther Mahit

(c) Tony Tina (Father)

(d) Germaine Tina (Mother)

(e) Dr. Wilma Luan — Medical Practitioner.

11 The relévant’ parts of the victim’s evidence in-chief are as follows -

el weter Esther istap kam bak long haos biong slip. Mifala | luk SG‘WG”

co - lididfendént) Strét lokg-wan stampa blong post laet. Hem | stap nomo.

“naet Heémi holem hanid blong mi strong mo pulum mi igo fong bush. Hem; L

“‘holem taet mi, fhi'traei blong singaot be hemi tekemaot clothes blong mi.

M Werein wah' trousérs wetem wan black shirt, Hemi holem taet mi strong. -

* ‘kamaot bé mi'rio’save.l..... Hemi gat sex wetem mi....... ....Esther igo bak

e st Hemi luk blad blong mi mo smol brata hemi crae....”

gV In ‘cross-examination this is the relevant part of the victim's answers:-

F o @ ey & Feril (defenidant) stanap long post laet, taem ia yu save se  hemi |

Sewen?”
(et eT4Em hemi pulum hand blong mi afta hemi talem name blong hem.”
= wdemi no talem se “Halo, name blong mi Sewen?’
3517 i\ theri pulum hand blong mi afta |.talem name blong hem.”
“Hemi holem hand blong yu mo pusum yu daon?”
“Yes”
“Wanem taem nao hemi talem name blong hem?”
“ ong taem ia nao hemi holem hand blong mi mo pusum mi, afta mi

askem se “yu who ia?”

Q:

“Yu no bin singaot long time ia?”

>

“Si mi singaot, afta Esther I harem afta hemi ron.”

e Hem; palum’ Hignd ‘biong mi afta hemi talem nem blong hem. Hemi 8 kiok

1 Hemi ‘pusum i go foldaon. Hemi slip antap long mi. Mi kick blong traem

i Jong ples blong'selebresen. Mi go bak long haos. Mi crae mi folem rod igo N
i ikl Sists o siiol brata blong mi istap. Dady | kam mo mi talemaot long . )




“Yy singaot talem wanem?”
“Si mi say "yu lego mi.”

“Taem ia nao Esther | ron wei?”
“Yes.”

> e 2R

T Yafence’ Counsel dioss-exaiingd the victim in relation to her statement made to the .
=1 polite dated 21’ September 2012. Counsel tendered the statement as exhibit D1.. . .

= 44{ESther Mahit's relevant evidence-in chief is as follows:-

7 Charid blong Edith. Mi o save boy ia. Mi luk hem nomo long taem ia. Hemi . .
g Kok riset Herhi holém taet hand blong Edith mo tufala igo long bush. Mi ..

n

hem.

In cross-examination this is her evidence:-

w torco Diag BG4 “Hemi pulum nomo be inogat force blong ples ia?”
A “Mi ho save nao.”
Q: “Yu no luk Edith | kick?”
“A

“Mi no save nao, blong mi |l finis long ples ia.”

14.Tony Tina's relevant evidence is as follows:- ,
vt alirrei i “Mr bm stap Iong staﬂ wetem waef Germaine Tina. Mifala | salem kava

wan ceremony mifala | holem long Banban. Mitufala two nomo istap afta
tufala gel ia Edith Tina mo Esther Mahit | kam askem blong tufala igo
" home. Hem | samples 8 kiok naet. Mi trastem gel blong mi from hemi no
stap wokbaot olbaot, so mi letem hemi go sleep. Mi stap nomo Esther [
ron kambak afta hemi talem se “Papa wan man | pulum hand blong Edith.”
Esther | talem mo hemi seksek nao mi lego kava mi wokbaot igo luk ples

ia we Esther | talem. Hemi talem se klosap long post light we istap. Mi

st epitifald igo 'bak blong slip afta mitufala igo luk boy ia mo hem;r holem L

L EC bt afta microt igo‘talem long dady blong Edith afta hemi go lukaotem . . . |




fuie g e rjgkbbt kelseiples ia; mi singaot ino gat wan man. Mi wokbaot kasem . .. ...

il péos.-Miwan Homo: Mi kasem haos mi luk Edith istap crae mo wan brata ..
i iiplong hémr fistépierae from hemi luk blad. Mi luk:blad istap long klos we .-

- i'hemi sakem istap daon. Afta long hemia mi tekem hem iko luk mama.

i 'Blonghet:* Mitufala I'itim hem long rod mo mifala igo luk ples ia we

i pleng hemiaskemhem se trabol | happen wea, hemi say; “long ples ia . .
et ol wiap hendion igd, T Mifalel ik ‘grass mo leaf oli stap heapap igo isoem se oli pulum .-

Wi Diwke samting we istap traem blong brake.”

4 e vlpieross-examination, this the relevant part of his evidence:-

Q:  “Yu luk blad long shirt ia?” |

s HentYes, long shirt, long skirt, long tmuéers blong hem.”

Q:  “Shirt or trousers?”

A “Skirt blong hem.” _
coansne! YQuEGH ¥, Y seolicdrageni hem olsem. anamol yu agri yu no stap Iong taem ia
' blong talem olsem?”

A:  “From miluk ol grass oli silip istap.”
Q:  “Yustap guess nomo ia?”

GO e P UG *Yes, tingting blong mi nomo from mi no luk.”

sellmg kava dt-Banban Park.'She confirmed the.two girls approached them and

 vigamting 1Happen long hem. Hemi dragem hem olsem wan anamol. Mama... .. .

i having Hushightpenmission to'retufichome and having-frusted them granted perm_i«s_s.‘ig_‘r\.‘.;.?.,_f;;._;.__,5{‘,.—% |

That Esther returned to tell them about what happened to Edith and that her
husband went looking for her. She confirmed meeting her husband and Edith on
the toad and they together went to see the place where it all took place.
Following is her evidence and description:- '
“Mi meetim tufala long rod afta mi askem Edith. Hemi talem long mi afta

- mi cross tumas mi slapem hem. Mi askem hem blong some ples ia we




anie cuviisidead ........ Blad istap long ples ia. Mifala evriwan | luk.

Q: “Hemi crae long taem ia?” ,
col e B b cRS ThifYes, fiemi gfae smol nomo, be hemi crae fastaem taem papa
Gt wihent oet 2 iblonighem 1.go luk hem. Hemi Wokbaotnogud ia long time ia.....

itk Al tEkem ISSISig hem. Hemi tekem mifala igo. Mi torch, mi luk ples . -« ...

w57 n cross-examination her relevance evidence was — : , [T FE Y

srce on 5 e Fitally’Dr. Wilna Ldan igaveevidence on 5" November 2013 confirming:she had, ;. oy
eluegiben 200 ‘axamined ithe wictith-on:21%:September 2012. Her findings were that (a). her. . -

e Chymen Was ot intédct, (b) there was a torn posteria fourchette, and 5-,(0).v-an

owat vl pffénsivée smell. She concluded there was vaginal penetration.

i 147 Frof thosé rélevant &viderice what are the factors available to the Court from, .. ... ...

From careful examination there are these —

KR SEHAHRIINTE f""";’"’“(a')“Thé‘ﬁﬁl‘liﬁg‘ﬁf hand by the defendant and going off into the bush.
tomie s del #0 oY Thg rurining off by Esther suddenly to tell the victim’s father.

ti(e) The ‘fear upon<Esther when she told the victim’s father and the |mmed|ate

- tgteps or respond by the father to go to the scene to look for the victim
s (@) Thedprior notice by-the victim to the defendant that she was not consenting to

sexual intercourse when she said “yu lego mi.”

wieenos which 'tHe Cotrt car fofm &ireasonable inference of guilt against the defendant?, .. ¢ ... .

il A ce(gy Desplte heating: this|the defendant did not desist but persistently pulled her

further into the bushes.

() The grass being crushed indicating some force or struggle took place.

(g) The blood seen at the scene of the incident.

(h) The blood seen on the victim’s clothes.

(i) The distressed mood of the victim when she was first seen by her father at
home sitting alone with her brother and crying. |

() The little brother was also crying due to sight of blood.




incident. The relevant parts read:-

- isinent delébration’. long "Banban Park blong talemaot long dady mo mamy.. . ...
i e SEWEN-itok long-mi‘mo stoppem mi blo mi no singaot strong, nao emi . R e
iyl mi iko inside‘long bush, mi traem blo talem long hem se “yu lego ... -
Mo il be B no'Iessinlong mi mo emi continue pulum mi nomo mo forcen.?,-‘ o
| i traeRé i ke  inside long bush.-SEWEN. | putum narafala hand blong. . . . :

siigras, SEWEN 1:holem taed mi before emi pusum mi ko down long grass...

i ous L ipanty iblo i, Séwert emi openem tufala legs blo mi, { open gud, mi traem . . ..

FH

blong sarem be emi openem strong...........

produced any other evidence consistent with innocence.

~~ 20:The victim had clearly indicated her state of mind showing a lack of consent
when she said “yu lego mi.” When the defendant proceeded beyond that point,
he had violated the victim's free will. When therefore sexual intercourse took

place thereafter, it was non-consensual on the victim’s part.

317 {g Paragraph’ 5 “of the Victii's statement of 21% September 2012 is telling. and is. .
e sonsisteRtwith hier oral evidence. These were -taken some 7 days after the

i} sl REMSEmMples’ 16720.:007hrs~(8 O'clock naet) strel behind kraon blong Moses
L TNoli fhah'id SEWEN: | haed long road I-blockem mitufala, | jump wantaem

a1y Holein taed ‘right’ Hiaid blo mi, mi seck nao mi singat se “Hei.” Taem .. .. .
iV ESthEF T Uk Glset ia'emi fraet mo emi runway ko back long ples blo- .. .. . . .

i W kam lohg Teft“sHotlder blo mi mo pusum. mi strong mi foldaon 1ong Q...... ...; i

: i taeri i foldaoh lohg grass, SEWEN -emi silip antap long belly blo mi, em:_;,
i Fordem: i tekemaot short blue nilon trousers blo mi we me werem wetem . ... .

i g Those evidehde stand uhchallenged and unrebutted by the defendant. And there. . ... ...
e y§Ho rEasti o disbelievéiher story. She is a 16 year old school girl. He story is... ... ...
e sefadibletiahd TEtFE8 Hescofibboration. By-his silence, the defendant has.not . . .o

7 davs (kY THe téri pésteria folirchette seen some 7:days later byadoctor. v -l




untenable and are rejected.

e wnpqiFrom Hiéévidenéeiwhichvare clear there was ‘force, threat and fear.of bodily. . .. .
ARSI “hatim ARy suggestion4hat théere was previoust.-relationsﬁhip or acquaintance by. . . ..
s sn the Wictim chasitho@vidential: basis and such argument or submissions are... - -

ks R Forthose: réasons ithe iGourt was satisfied the Prosecution had discharged its . ... .
Lt yidgal ‘and fevidential burdenof proof stipulated by Section 8 of the Act. Further, . .. ..

rosecutinn hegha’ Cort 'wag atisfisd that'the Prosecution had -proven the defendant's guilt.. ... -~

vy iiiay peyond reasonable doubt by proving successfully = .

TR (a) Sexual intercourse had taken place;
(b) There was lack of consent; and L e
1 U (g) Evenif itherg was cohsenit (which is not the case here), that consent was

Cuwdlly e optained by force, threat or fear of bodily harm.

HEE

ot et g eweh Tari gailty of the charge of Sexual Intercourse Without Consent.

“etressy JDATED at Luganville this 13" day of February 2014,

O BY THE COURT

" OLIVER

i ©u93THe Courtitherefore weturned a verdict of guilt -and pronounced the defendant .. . - .




