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;Arrost - riCht of arrest by private cit:..zen - no statutory right - common 
"\ lIlvr npplics - cln.ma!~es for wron{,;ful arrest. 

This was an action for c.arnages for assault and wrongful arrest 
'. roportau on that point only. Tho dGfondant who was the mana~er of the N.Z.R.E. 

plantation suspecteJ. tho l;hintiff of theft of cattle from the plantation. 
He took the plaintiff into custO(1y and handod him over to the Polico at Apia • 

• The plaintiff claimec. c1ama~es. 

Held: (1) There is no statutory provlS~on in YTestcrn Samoa 
conforrinr, the ri~ht of arrest on private persons. 

, . (2) The common law right of arrest applies only in 
cases of felonies. 

(3) Felonies in this context have been abolished in 
Uestcrn Samoa. 

ITp.lt.oX_s v. Vl.HJmith and Son (j.2Ht183 L.J.K.B. 335 roferred to. 

JudGment for plaintiff. 

'. Pla:intiff, in per son. 
Jackson, for defendant. 

Cur. adv • vult. 

M.!illSACK C.J.: This is an aetinn for clamac;es for, inter alia, assault, 
i: wroneful arrest and' false imprisonment. 

The facts upon which the claim is basecl have been the subject of much 
previous Ii tiga tion, Md by consunt of tho partics the evidence given in the 

" trials of the plaintiff in July 1947 and of tho defendant and others in 
~. October 1947, as recordod in the Juuf:;e' s note s, arc to fom part of the 

" evidence in the present proceoc1in[5s. 

t Tho facts can bo shortly stated. On 29th May 1947 tho defendant, 

" 

+~ 

who suspected the plo.intiff of stealin~ cattlo from the Now ZeaL.'tnd 
Reparation Estate s' plantation at Mulifanua, went ;7i th some other employee s 
of the N.Z.R.E. to Tafua and there arrested tho plaintiff, taking him first 

, to Mulifanua and then to tho Police station at i'l.pia. furing the arrest an 
.. nltercation arose between the partics, in the course of which the defondant 

struck tho plaintiff a bloVl on tho jaw and shot the llefenuant' 5 horso. ,After 
arrival of the party at Apia the Police took charge of the matter. Tho 
plaintiff was prosecuted for trespass and theft, and acquitted. The 

, defendant was la tor charljed l1i th assault on tho plaintiff, and with 
unlawfully killing tho plaintiff's horso; on each count he waS convicted 

t and discharged. 

Nl' leljal arc;um<Jnt was adclrossecl to me at the hoaring on tho claim 
, for assault and wrongful arrest, but I have consulted all tho authoritios 
. noted by Herd C.J 0 on the argument beforo hin, tOljether with such others as 
arc available in the extremely limitod HiGh Court library. 

,,'~ 

'. The first question to be dociQod is as to what ponors of arrest, if 
, . 

8t\Y, are hold by a private citizen in \7ostern Samoa. rrhore appears to be no 
1# statutory power, as thero is unuor tho Crimes Act in New Zealand, and 

,~ therefore the only right to arrest possessed by a private citizen in this 
,,~,' ~errito~.mu~t be based on the EnGlish comrilon ~aw. In Salmond on Torts 
'" ~4 th Edi t~on) at page 391 the conmon Ian rule ~s sta tOll as follows:-

"A private person justifying an arrest for a suspoctocl 
felomc I:lUst prove that a .fo~01lY. has actually boen 
coml'littou, 'iThethQr by tho purDon arrestcc1 or by 
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sornoonu elso, anll if in fact thero has been no felort{ 
COr.:u::Jitteu. it is no clefence that thore Vias reasonable 
ancl probable Cause for beliovi.llg tho person so ai. rcstecl 
to bo CUilty. It 

2 

This is consistent vli th the statement in Bullon ane:. Leake's Precedents of 
Plc a Cin.s. , cited with approval by Sir Rufu;Isaa'"c-;-C~3:- in 1,7al ters v .~~-H. 
~_and Son_ (1214) 8~ .&.J .K.B. 3.3.2...g.t parle 3M..: 

tip" private individual is justifiod in himsolf arresting a 
person, or ordering him to 1)0 arrested Vlhere a foloI1Y has 
boen committeQ, ancl he has reasonable grouncl of suspicion 
that tho l)orson arrested is Guilty of it." 

In the same case, at page 339, Sir Rufus Isaacs says:-

"Interference with the liberty of the subject, and 
e specially by a priva to l)erson, has even been most 
jealously [.;uarded by the common law of the land •••• Hhen 
a private llorson makes or causos tho arrest ••••• in order 
to justify his action he must prove, amongst other things, 
that a ~11?nY. has actually been committed." 

It is clear from those authoritios thnt thore is no right of arrest 
by a private citizen, uncler tho common laY"" unless the commission of a foloIIf 
is proved. This rule is subject only to an exception noted in HalsbufY 2nd 
Edition. Vol::......-.~_r; .. G.t3..o_85 pl:J:..!'ac;,raJ2l1......1j.l, givinc a private person tho right of 
arrest whore a broach of tho poacD has boen actually committed or is 
reasonably approhemled. 

Section 21 4 of the Samoa Act 1921 provides that, so far as may be 
necessary for tho purposo of any rule l.f tho common law, all offences shall 
bo doemecl to be misdemeanours. As the common law gives (except in tho case 
of broaches of the peace) no right of arrest to private citizens in casos of 
misdemeanour it follows that no privo..te person in 'ilestern Samoa may Vii thout 
warrant aITe st another lJerson for the suspoctecl offence of theft. 

Even if such a right did exist, it would not protect the dofendant in 
these prcceoclint.;s. I fincl that the defenelnnt had reasonablo GTounds for 
ruspectinG that tho plaintiff had boen guilty of theft; but as the commission 
of the off'once was not proved, on tho authority of Ualters I case he Was not 
.iustified in makinG the arrest. 

Thore remains for consitleration tho sulmission of Mr Jackson that the 
defendant Was ontitled to take the plaintiff into custody for a breach of the 
poace. In my view, this contention cannot be sustainell. It is an essential 
condit ion of the rich t of arre st thn t the person arre steel shoulcl be infonned 
of the reason for his being taken into custody. 

lilt is a cond.ition of lawful arrest that tho man arrestocl 
shoulcl bo entitled to know why ho is a:,.rre§.ted: It per Lord 
Simonds in .9hristie _~.--.lEnchirl&;j 9lilL. 1 ..:::1-1 B.R. 567 
at paR 5120 

It is not necessary that the charGe should be formulatecl in logal language, 
Cl8 lOIlG as tho reason for the arrest is made clear: ~ Ford (1815)) Russ 
and Hy. 322,. Certainly circumstcmces miGht arise in cases of broach of the 
peace whon it is impracticable at onco to inform the person arrested of the 
reBson for the arrest, but they arc not present hore. 

The oviclenco of the defondant l-:lakOS it clear that he vms accusine 
tho plaintii'f of thoft. His fir st remark, on confronting the plaintiff, was 
"whore is that cow you killed?1t He mmt on to explain his reasons for 
suspoctinc tho plaintiff. In the July hearing he said in reply to a question 
by the pla.intiff in cross-examiTlc".tion - til cletainoll you for theft of a beast H

• 

I finll on the evi(loncc that the clofcnclant attempted to arrest the plaintiff 
on a chc.rge of theft, and thn.t such lJro[tch of tho peaco as dicl occur arose 
as a ro sult of tho attompted arro st; ancl, further, that the pln.intiff v,aS 



- 3 -

takon into custody on a charce of theft anc1 not for a breach of the peace. 
It is vlOrthy of nota that tho plaintiff rm.s novor chargeel with n. breach of 
the poace, thouGh sevon cn.'1.r[,;os in all were broucht aeainst hill. Cn those 

, finiings the plaintiff is enti tloc~ to recover dar:laGcs for wrongful arrest. 

3 

There remains the cL.'1.im in respect of tho assault. The defendant 
o.dmittedly struck tho plaintiff a blow on the jaw. Ho claims that ho did this 
bocausu of his fonr that thu plaintiff rroulc1 usc a knifo, and to protoct the 
other members of tho party. I do not think this explar1f\.tion justifies the 
blow, and other means to rostrain tho plaintiff from c.ny threatened violence 
could havo been triode That appoars to hnve boon tho vi~r; of Herd C.J. in 
convicting the defenc1ant of the assault.. l~t tho sarno time the learned JudGo 
obviously reGarcled the offenco 8.8 li ttlo morc than technical as ho inflicted 
no penalty. Ylith that opinion I concur. The plaintiff is entitled to 
nomirol damaces. 


