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HIGH comrg.. Apia. 1955, 19,20, 21, September; 6, October, 

MARSACK C. J • 

Possession of land and personal property - confused and conflicting evidence 
as to location and ownership of la11.[1 - failuro of plaintiff to establish 

:frechold Litle Lo lanel cln,imcd - ,TiJ'lilar fnilul'c 01' ,-lc.~fcndant. 

This was a claim for possession of a picco of lancl claimed by the 
plaintiff' to be freehold land bclonf,ing to him, and also of a dwelling house 
built thereon and certain household c\lattcls, The evidence vras confused and 
conflictintj and thr] Court was unable to elecidc with certainty that tho lanel 
upon whi0h the house in clisputo Has si tuatod VfaS lr::,nd ovmed by the plaintiff 
and accordingly concluelcel that the plaintiff l12.el failc~rl to establish freeholcl 
title to the lancl, 

The Court hovTever founel tllA,t the defendant (or anyone olse) had 
Bllnilarly failed to ostablish title to the larld; uncI that in the 
circumstancos it ,las not necessary for the plaintiff to establish such title 
m order to succGed. 

Helcl: Acco:r'elinCly that it VlaS sufficient if the plaintiff proved, 
as he hael -

(a) ThcL t he ,Tn:] lavr.Cully :in posseSSion of tho land 
at the ti:ne of the- ontry thereon by the 
dofomlant; 

(b) That the presence of thG defendant on tho hnct 
was due to tho leave or licence of the plaintiff, 
anel not to tho defendant' G ovm personal right 
or to the permission of somo other person having 
a title superior to th'l t of tho plaintiff; 

(c) That the licence of the (l(,fendant to occupy tho 
hncl had been lc'l,'lfully determined; ancl 

(d) That since tho termination of his licence to 
occupy the (lefendant had, lhlforc the action was 
brought, beon r,i Vlen re[tGonable time to vacate, 

Fhillips, for plaintiff. 
Metcalfe, for (lofcndant" 

Juclgment for plaintiff. 

Cur, adv. vult. 

MARSAG!{ C.J 0: This is a claim for posscsGion of a piece of lancl 
.' called IIMoeaifana ll at B'asitoout.a, of tho clncllinl3 house built on the land, 
and of certain household chattels in tho house; and also for tho sum of 
.m by vmy of clamaGGs for trespasse A fTent deal of ovidence, much of it of 
: a very conflicting nature, VIas heard hy th8 Cour!; as to Lllo family 
relationships of the partie s ancl their ancestors, and aD to vQrious pieces 

'.' of land, mostly Samoan, i1,t Fasitoouta v!hich have come uneler the ovmership 
or the occupation of different memborr; of v/hat way be referrea to as tho 
Frost family. The position is very greatly complicated by the fact thc,t 
somG members of tho Frost family are rce;i.storod as Europoans and some as 
Samoans. The plaintiff, for example, is a European, while his full brother 
Afitusi is a Samoan., 

Tho defendant, Mua' au Etuale, has no b100d connoction vii th the Frost 
.: family; his "life, Kolone, is tho dnughter of C'Tafua vrho is the half-nister 

of tho pln,intiff'. Tho father of both plaintiff [1,nd G-a:fua vms Jamc n Frost, 

>:~:, 
i 
,;, 

who VlaS Vl211 Jmovm in tho district QI3 Simi,; but they have different mothers. 

;~' Simi, who died in 1917, had crected and occupied a building which vras 
used both as a dV1011ing houso and as a store on a s~i_te vcry close to that of 



- 2 - 43 

tho prcsent house in dispute,. Nearby Si,:d. had caused to be built during his 
lifetime a tomb which still houses his rc:mains. At the beginning of 19'+9, 
the phintiff cau30d the old house c nei .store of Simi to be demolishedo In 
.Tune 1949 he obtained a l)(]rll!i t +.0 put up tho pre: [lent building, engaged 
carpenters and had the buD_Iling 0rccto(l on it81JX'\],scnt sito. It VIas road;y' for 
occupation in July 1 %-9 and Has thereupon occupioel by tho plaintiff, his 
brother Afitusi, his hnlf-sister G:d'u:::t and ltCI' daughters, Mua'au, the 

; defendant, and his \"lifo Kolon r ; Wt)ru tbun invi tcd to thl: house by tho plaintiff 
; who left his personal effects in the house but thereafter used a 3mall 
. Samoan falc nearby for slcop:Lnt; quarters. 

Tho (1cfrmdn.nt W.,::; n tau] I, ? rde' :'. uni;ll 19~)."5 V/1H!1l h(: ac(]ui.rr)(l tho t.itle 
Uun' au of :B'asi toouta. 

! 

~. Ru lat ions bvt, .... -rcen the parties \lore ~ooel \mtil l~arch 1955 when Mua' au 
r asserted his right to the puie of the ilOu~e and contents in his capacity as i 

! a mataL Tho plaintiff asked. Jilua' au to Ci vo up possession of the householel 
I furnishings but Mua' au refusud, .stat:Ul.g that a[) the ;:J[l.tai he had control of 
[. everything. The; plaintiff thereupon informed. the def'endan t th.:1 t the latter's 
(licence to remain in the house was terminatccl and that ha must move out l/ith 
[his family. Tho de fondant rc:fused. On tho 29th Harch 1955 formal notice to \ , 

quit was Given by VIr Phillips, Solicitor for thE) rlo.intiff anel this notice 
was served parsonally on tho elefendant, The elefendant rc1'usod to comply with 
the notice and is Gtill in possession of tho house! and thl) chattels referred 
to in the statomont of claime 

The plaintiff is the recistered proprietor, unclar Court Grant 474, 
Volume 3 Folio 213, of the land l;::novm n3 Moc:aiI'ana, '1'h,: pbintiff claims 
that it is on this lanel thnt tho house in dispute is eroctod and. that, 
thcreforo, his right to the; ownersh:i.p of the house is unchallengeable. Tho 
defendant as sert s th!:'. t the -'c;ruo name of tho l,cncl on Yihich tho hOll so is si tua ted., 
is LopD,pa; but he is lli'1abll,' to stat) -.rho is tho true pulo of Lupapao The 
land in dispute is certainly ~lho~m :] s Lloeaifana on survey plan Noo 35 do. ted 
20th March 1948. This, hOVlover, is a locality plan only, and was prepared 
in connection 'with tho Land QnrJ 'ri tIes Court C8.G03 affecting the picco s of 
Samoan land Imovm as T8.pulaaia, Ualn.e;tin, Pav:::tli .• Pn.u'al:Jon [~nd Vitulua, which 
are all in tho same gonorr,l vicinity 0 

Mr Hunter, Surveyor, was unable to C;i ve the Court tho roasons which 
hild oaused tIle former Chi of Surveyor, til' Rndford., or his Field Officor to show 

. the lanel Moeaifana in the Vlaco in which it appoars on Plan No, 35. It will 
be noted that the closcription of tho In.nd in Court Grant 474 d.oes not give any 
recognisable stn.rtinC; IJoint. It comr!(:qcos from a "dead. broadi'rui t tree!: 
without any particulars cstablishin~; tI'lO point 1Thore that dead breadfruit 
tree ViaS situated. Moroovor; 2.ccordinej to Mr Hunter's evidenco, he found 
whon ho plotted tho land dU5cribc:cl in Court Grf'.nt '+74 tho. t the shape of the 

.' piece 50 plottod d003 not corresjJonr} accurately '>lith tho pieco outlined 
yellow Qnd labelled "Court Grai1t 4-74° in FInn No • .35. Mr Hunter appoars 
to be of tho olJinion from a r.tudy of the oarly plans and descriptiCins in tho 
docUr.J.ont s that tho 1o,nd Moeaifana lie s in tho Goneral vicinity of vlhuro it 
appoars on Plan 35, but iG unable tc ::>tntu th.qt Plan 35 iG thoroup;hly accur2.to 

• and reliaolo wi tb. rOGard to r,ioe;aifana. 

In tho course of his cross-oxamination he .st.'1tcs -

"I cannot say with certainty v;horo Moeaifam; iso I have 
hoard storie s from the p'.~ople of the villal~r; that Mocaifana 
is at the back of N01son's proportyo This rrould. moan that 
it might be the land shovm or. Plan No. 35 as 'rapula' aia. 
To find a spot liko "t110 do ad broadfrui t tree:l the Survoyor 
would have to rely on stater:J.()nts from tho pooplo of the 
village. I! 

Afitusi who is a brother of the plttintiff ~nrl who has spent mODt of 
his lifo in Fasitoouta r:;ivos Gvidence that Mooaifana is the correct name 
of the lanu upon which the house is situo.tecl. 

For the defence TJcia tr-tUa Poa I i way s the'. t tho name s Tapula' aiD. and 
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Uooaifana woro interchanged, and that the picco now ownucl by Nolson' s (Court 

:Grant 473) is Tapula'aia. Seuga, the vlido'll of L<Jaupopo Tome (Thomas Frost) 
: atates th&. t the land on which Nclsor.' s store is stanclin,:; (Court Grant '-1.73) is 
! Tapula'aia; that the land upon "hich thu housu in clispute is standing is also 
. Tapula'aio.; and that though 3he 110.;; DC,ver known nhere the lancl f:!ooaifana Vias 
!situated she uncler8tood i t wa~l fnrthor inland. Seuga says that the land 
~:I.epapa is very closo to thu land in di~)puto and that she is actually living 
~borsolf on Lopapa. 
l~ r: Fatu Frost Vlho is 66 years of a(je Gave evidenco tim t his fa thfJr Aiono 
:Aiolupo sold l,ioeaifana to J::Ul1CS Frost, but that he nould be unable to peint 
: out tho le.nd jiooaifana onthG f;round. ye also statL!s that there Has only one 
~pi()ce of land properly callecl Tapula l ala and. that Wa3 the pieco novr occupiecl 

j
i;by Nolson' s store (Court Grant 473). 

, None of the witnesses called for the defeneo supports tho dofundant;s 
. own statement that the land on which the house i[; situated is Lcpapa. 

~.. I have very carefully inspected n11 tho oM records ·"hich wero produced 
[ in evidence befqro mo, and have donG my !Jest to reconcilc: thl.; descriptions of 
i the different pieces of land, particularly Tapula' a:i:J. and Hocaifana. I have 
fbecn much struck by the discrepancies sho~'m in the (iOCUlllcmts, ancl in the 
reVidence, with regard to the L'1nd Tapulaiaia vihich I am inf'ormcd by ,Iitnesses 
I is thE;) maota of the ti LIe Leaupepo. It is difficult to l.Hl,r1crstand how so many I different picco s of. land should be called TapuIo. I aiD. in viaw of the fact that 
i that is the maota of LeaUp8UG, and that substccntially the whole, if not'the 
i iholo, of Tapula'aia, sh6ul~J Ilavo been sold an(1 other'idse alienatLu by the 
I Leuupope family, and possibly even by Aiono. 
f 

After my (;)xamina tion of the doct)£1(}Dts and tho evidence I finu myself 
unable to say with certainty that the land upon which the house in dispute is 

• situated is tho land known o.s HoeaifC1.l1a tho property of the plaintiff by virtue 
of Court Grant No. 474. Th(3re is so much confusion in the evidence, docuraent·­
ary and othorwis8, produced ::t[~ to t]]r; location of Hoeaifana that the 
reluctanco of Hr Huntel' to vouel; :['01' tl1(: accuracy of the locality plan No. 35 
is easily understood. 

It may Vlell be that evon if plan No. 35 is in thiD ruspect inaccurate, 
tho housE.; in dispute is still situated on U:u land Moeaifana to Ylhich tho 
plaintiff has a freohold titlu. But on the 8videnco, I am unable to hold that 
this has beon established by tho plaintiff. 

But if the plaintiff has failed to ostablish a freehold title to the 
land on which the house is si iuatcd, nei thor havo the defendant and his 
falaily, or anyone 01::;e; and it is not nocossary for the plaintiff to 

. establish such a freehold title in order to succcud in this actio11. It is 
sufficiont if' the plaintiff proves -

(a) Tha t ho Was lavlfully in possession of thG bncl at the 
timu of the ont!".! thoreon by the dufonclo.ntj 

(b) That the presonco of the defendant on the land vias due 
to the loo.ve or licenco of the plaintiff, and not to 
tho defEmdant' S ovm por30no.l right or to the 
permission of ~10me athol' porson having a title 
superior to that of the plaintiff; 

(c) Tln t the liconce of' the defundanG to occupy tho 
land has been laWfully terminated; and 

(d) TInt since tho termination of his licence to 
occupy, tho dofGndant ha.::, bofore action brouGht, 
boen given roasonable time \,ithin vfhich to vacate 
the premises. 

I find that prior to the builclin{" of the houso in disputo in 1949 
• the plaintiff was occupyinC; and had for somo yoars occupiocl, under a claim 
of right, tho lancls in the vicinity of tho area nOVI occupiecl by the house. 

. , 
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rlor to 1917 tho area in C}uustion mil boon occupied as of right by tho , 
llaintiff s father, J".:;)OS Frost, and occasionally by tho plaintiff" s unclo, 
;l10MS Frost, who had Samoan status a::d '.';),S LCf1,UP':3PO Tono, 1)y consent of his 
,rather. 

I find, further, that the house built l)y tho plaintiff's father vms in 
,948 domoli.:;hod by the; plaintit'l', tl1..'t-t, he :-illOY1Cd throe or four months to 
Jlapse bo COl'O he comJlluncud to uuilcl I~hl; ) ,re sunt Jt(Ju~!C, Lo allOii 01' any 
:;bjoction being raised by any oLher porson elcdJJlin:~ intcroclt; tlmt, no 
Jbjcctiori havinc; been raised, he obtain>.:;r} a 1lUilclini; parmi t in his ovm name 
;.nd instructed a carpcnter~ Ja::!cG Godinat, to rjrrJct tho present houso, 
ltilizing some of the ti.rabor which r;an18 from the building recently demolished; 
that in building the house the ext0nsivG stono foun<i.qtions Vlere carted by the 
?1aintiff, his bro thcr Mitu si, ;:md Godine t ,; that shortly after tho noVi house 
oocame fit for occupation the phl.intiff permitted his half-sister Gafua, her 
1aughtors including Kolone, anJ Kolonc r s husb~:mcl Etuale (tho dofendant), to 
occupy portion of the now house; tha t o.1thou[,:h tho plaintiff later alwQy s 
!3.ept in a Samoan fale ncnrby, he nt no time t:C:!.VG up exclusive possession of 
too hous8 to tho defendant and his famil,V; the:. t in Uarch 1955 tho defondant 
:dlo then had the mated title, }Iua'au, elo.ir:lcd the ric:l';.t to tho oxclusive 
?Ossession of tho building as against tho plainti;':['; thn1-, tho pbintiff 
thoreupon tcrminatecl the licence of tho :lofend:mt tG OCCUj)Y tho house in dispute. 

It is important to noto that the defendant ho.S not even attcmptod to 
set up a ti tlo to tho property suporior to that of the phintiff. Ho is 
1dmittedly '.Ii thin this family only by ri(~ht of his ,'fifo, [mel no evidenco 
I1hatever has beon called to show that his v:ifo Kolone has 3"J.ch an inh:rest 
in the property as nould tmtitle her, ::md lllua'au cla.iminC; tl1rough her, to 
possession as aGainst tho plaintiff. 

Tho findings of fact cot out c.J,ovc renlly determine tho matter. Mua I au 
the defenclant ~ntered into possession of tho buildL'1b ) or part. of it, not 
throur;h any claim of right but throu[,lJ tho liconco 5rantc:d by tho plaintiff. 
rhat licence has noVl been .!ithdrawn. I~-l ray opinion the time v[hich clapsoCl 
botween the giving of the notice of terminatioY' of the liconce to occupy, 
22nd March 1955, and the date of commencement of proceedint;0, 1 5th ~Tuly 1955, 
las a reasonabl(; time to o.lloYI the dufondant to vacate the promises. 
Consequently the plaintiff i:3 e:ntitlod to the ordor for possossion of the 
promise s which ho socks. 

The plaintiff' also claims damaG()3 , £20, for the trespass of tho 
dofendant in rema:mlng in possessiOl': after hin licence to occupy had boon 
termina tccl. In all the circumstanco s of tho Ca30 I do not think that the 
plaintiff i::; entitled to morc than nordnal damaGos Y/hich I fix at £5. 

';lith regard to the plaintiff's claim for the return of tho chattels 
detailed in a list hc":.ndod into tho COUl't, it is not contosted that these 
chattels wore actually purchased by tho pln,intiff, with the Gxeoption th[l.t 
1!ua'au contributed the sum of £3 towards tho pUl'chp.sc of the safe. The 
defence is that the se chattels were actually Given to tho defendant's family 
to assist vli th tho Women IS Cornmi Hoc" Gte. I find that no gift to any other 
person has boon proved ancl that the aha ttn13 l'emain the prop~rty of the 
plo.intiff. The plaintiff is accordingly anti tled to an onlor for possession" 

For thuso rea30ns tJ1ere will be judgmont for the plaintiff in the 
folloYfinC; terms:-

1. An order .cor immodintepossoss],or. of tho house 
property at Fa~3~LtoouLa in d.i'~;l'utc in lho,so 
proce edings. 

2. .Judgmont for tho 3um of .£5 for damages in ro,Jpect 
of the trespass of the defendant. 

3. An order for the return of the chattels detailed 
in tho lint on the Court file but subj cct to the 
payment by the plaintiff to tho (bfcmc1ant of the 
sum of .£3 by V!':l-Y of rofuncl for tho amount 

:: I 
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contribut::)d by Murt 'au, or the sum of £15 (Vlhich allows 
for the £3 rdun(l to Mua' au) in caSG possession cannot 
be had. 

4, Costs, disbursemonts :wcl vritnossos' expunsos to be 
fixed by tho Registrar. 

46 

The order for possession of house and chattels will lie in the offico 
)f tho Court for one month fron tho ua te of this judgl'lont. 

Chici' ,Judge 


