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HIGH COURT. Apia. 1955, 19,20, 21, Scptember; 6, October.
MARSACK C.J.

Possession of land and personal property - confused and conflicting evidence
as to location and ownership of lang - failurc of plaintiff o establish

frechold Litle to land cilaimed - aimilar Cailurce ol defendant.

This was a claim for possession of a piece of land claimed by the
plaintiff to be frechold land belonging to him, and also of a dwelling house
built thercon and certain household chattels. The cvidence was confused and
conflicting and the Court was unable to decide with certainty that the land

‘upon which the house in dispute was situated was land ovmed by the plaintiff
and accordingly concluded that the plaintiflf had failed to establish frechold
‘title to the land.

The Court however found that the defendant (or anyone clse) had

kenﬁlarly failcd Yo ecstablish title to the land; and that in the

circumstances it was not necessary for the plaintiff to establish such title
in order to succeed.

Held: Accordingly that it was sufficient if the plaintiff proved,
as he had -

(a) That he was lawfully in posacssion of the land
at the time of the contry thercon by the
defendant;

(b) That the presence of the defendant on the land
was due to the leave or licence of the plaintiff,
and not to the defendant's owm personal right
or to the permission of some other person having
a title superior to that of the plaintiff;

(c) That the licence of the defendant to occupy the
land had been lawfully determined; and

(d) That since the termination of his licence to

occupy the defendant had, before the action was
brought, been glven reasonable time to vacate.

Judgment for plaintiff.

‘Phillips, for plaintiff.
Metcalfe, for defendant.

Cur, adv. vult.

MARSACK C.J.: This is a claim for possession of a piece of land

“called "Moeaifana™ at Fasitoouta, of the dwelling house built on the land,
~and of certain houschold chattels in the housc; and also for the sum of
80 by way of damages for trespass. A great deal of cvidence, much of it of
“a very conflicting nature, was heard by the Court as to the family
~relationships of the parties and their anccstors, and as to various picces
jof]and, mostly Samoan, at Fasitoouta which have come under the ovmership
for the occupation of diffcrent members of what may be referred to as the
~Frost family. The position-is very greatly compliceted by the fact thet
gome members of the Frost family are registercd as Buropeans and some as

" Samoans. The plaintiff, for cxample, is a Europcan, while his full brother
< Afitusi is a Bamoan.

The defendant, Mua'au Etuale, has ne blood connection with the Frost

?ﬁmily; his wife, Kolene, is the daughter of Gafua who is the half-sister
of the plaintiff. The father of both plaintiff and Gafua was James Frost,
.¥ho was well Jmown in the district as Simi; but they have different mothers.

Simi, who died in 1M 7, had erccted and occupied a building which was

uwd both as a dwelling house and as a gtore on a site very close to that of
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. the present house in dispute. Nearby Simi had causcd to be built during his
~lifetime a tomb which still housces his remains.e At the beginning of 49,9,
“the plaintiff caused the old house ¢nd store of Simi to be demolished. In
“June 1949 he obtained a permit to put up the present building, cngaged

" ecarpenters and had the building crected on its present site. It was ready for
occupation in July 1949 and was thereupon occupied by the plaintiff, his

s brother Afitusi, his half-sister Gafua and her daughters. Mua'au, the

o defendant, and his wifc Kolone were then invited to the house by the plaintiff
/who left his perscnal effccts in the housc but thercafter used a small

i 8amoan fale nearby f{or slecping quarters.

¢ The defendant wags a taule'ale’s until 1953 when he acquired the title
Hua'au of Fasitoouta.

‘ Relationsbetween the partics werce zood until March 1955 when Mua'au
agserted his right to the pulc of the housc and contents in his capacity as
g matai. The plaintiff asked Hua'au to give up possession of the houschold
“furnishings but Mua'au rcfusced, stating that ag the matai he had control of
ceverything. The plaintiff thereupon informed the defendant that the latter's
“licence to remain in the house was terminated and that he must move out with
- his family. The defendant refused. On the 29th March 1955 formal notice to
it was given by Mr Phillips, Solicitor for the plaintiff and this notice
- was served personally on the defendant. The defendant retfuscd to comply with
- the notice and is still in possession of the housce and the chattels referred
" to in the statement of claim.

: The plaintiff is the registerced proprictor, under Court Grant L7,

- Yolume 3 Folic 213, of the land Imown as Mocaifana. The plaintiff claims
“that it is on this land that the housc in dispute is erccted and that,

- therefore, his right to the owncrship of the housce is unchallengcable. The

is Lepapa; but he is unable to stat: who iz the truc pule of Lepapa. The
"land in dispute is certainly shown as Mocaifana on survey plan No. 35 dated

' 20th March 1948. This, however, is @ locality plan only, and was prepared

- in connection with the Land and Titles Court cases affecting the picces of
Semoan land known as Tapulaaia, Malactia, Pavali, Paufamea and Vitulua, which
are all in the same generel vicinity.

Mr Hunter, Surveyor, was unable to give the Court the rcasons which
had causcd the former Chiel Surveyor, Mr Radford, or his Ficld Officer to show
-the land Moeaifana in the place in which it appears on Plan No. 35. It will
“be noted that the description of thc land in Court Grant 474 does not give any
recognisablc starting point. It commcnces from a "dcad breadfruit tree®
without any particulars cstablishing the point where that dead bread{ruit
tree was situated. Morcover, according to Mr Hunter's evidence, he found
“when he plotted the land dCSCI"L.)Od in Court Grant L74 that the shape of the
“piece so plotted docs not correspond accurately with the piece outlined
‘yellow and labelled "Court Grant 4747 in Plan lo. 35. Mr Hunter appears
to be of the opinion from a study of the carly plans and descripticns in the
~documents that the land Moeaifana lies in the genceral vicinity of where it
“appears on Plan 35, but is unable te statc that Plan 35 is thoroughly accurate
;and reliable with regard to Mocaifana.

In the course of his cross—-cxamination he states ~

"T cannot say with certainty where Moeaifanz is. 1 have
heard storics from the people of the village that Mocaifana
is at the back of Nelson's property. This would mean that
it might be the land shown on Plan No. 35 as Tapula'aia.

To find a spot like "the dead breadfruit tree™ the Surveyor
would have to rely on statements from the people of the
village. "

Afitusi who is a brother of thce plaintiff and who has spent most of
hls life in Tasitoouta gives cvidence that Mocaifana is the correct name
-of the land upon which the house is situated.

For the defence Leiataua Poa'i says that the names Tapula'aia and
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defendant asserts that the truec name of the land on which the housc is situated,
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“HYooaifana were interchanged, and that ithe picce now owned Ly Nelson' s (Court
‘Srant 473) is Tapula'aia. Scuga, the widow of Leaupepe Tome (Thoma s Frout)
‘states that the land on which Nolsorn's store is standing (Court Grant 4.73) is
‘Japula‘'aia; that the land upon which the housc in dispute is standing is also
iTapula aia; and that though she has never known wherc the land Mocaifana vias
~situated she understood it was further inland. Seuga says that the land
hpapﬂ is very closc to the land in disputec and that she is actually living
Mrself on Lepapa.
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? Fatu Frost who is 66 years of age gave cvidence that his father Aiono
sMolupo sold Moecaifana to James Frost, but that he would be unable Lo peint
“out the land iloeaifzna on the ground. le also slates that there was only one
‘plece of land properly called Tapula'aisz and that was the piece now occupicd
i by Nelson's store (Court Grant 477).

Nonc of the witnesses called for the defence supports the defendant's
ﬂmm statement that the land on which the house is situated is Lepapa.

I have very carcfully inspected all the old records which were produccd
in evidence beforc me, and have donc my best to reconcile the descriptions of
- the different pieces of land, particularly Tapula'ain and Moeaifana. I have
bemlmuch struck by the discrepancies ohOIn in the documents, and in the
s evidence, with regard to the land Tapulafaia uhlch I am informed by witnesses
18 the maota of the title Leaupepe. It is aife icult to understand how so many
“different pieces of.land should be called Tapula'ais in view of the fact that
‘that is the maota of Leaupepe, and that substantially the whole, if not the
“vwhole, of Tapula'aia, should have been sold qnd otherwise alicnated by the
kmupepo family, and possibly even by Aiono.

’ After my examination of the documents and the cvidence I {ind myself
“unable to say with certainty that the land upon which the house in dispute is

situated is the land known as Moeaifana the property of the plaintiff by virtue

. of Court Grant No. L74. There is sc much confusion in the evidence, document-
‘ary and othcrwise, produccd as to the location of Moeaifana that the

reluctance of Mr Hunter to vouch for the accuracy of the locality plan No. 35
“is casily understood. '

- It may well be that cven if plan No. 35 is in this respect inaccurate,
‘the house in dispute is still situated on the land Mocaifana to which the
plaintiff has a frechold title. But on the evidence, I am unable to hold that
zthis has becn established by the plaintiff.

But if the plaintiff has Ffailed to cstablish a frechold title to the
‘land on which the house is situatcd, neither have the derendant and his
fanily, or anyone clse; and it is not ncecessary for the plaintiff to
cestablish such a frcehold title in order to succecd in this action. It is
~aufficient if the plaintiff proves -

(a) That he wag lawfully in possession of the land at the
time of the entry thereon by the defendant;

(b) That the presonce of the defendant on the land was due
to the leave or licence of the plaintiff, and not to
the defendant's owm personal right or to the
permission of some other person having a title
superior to that of the plaintiff;

(¢) Tt the licence of the defendant to occupy the
land has been lawfully terminated; and

(d) That since the termination of his licence to
oceupy, the defendant haz, before action brought,
been given reasonable time within which to vacate
the premises.

I find that prior to the building of the house in dispute in 1949
he plaintiff was occupying and had for some years occupicd, under a claim
f right, the lands in the vicinity of tho arca now occupied by the house.
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*ior to 1917 the area in question had been occupied as of right by the
lintiff s father, James Frost, and cccasionally by the plaintiff's uncle,
ihomas Frost, who had Samoan status and was Lcaupwpc Toric, by consent of his

sother,

: I find, further, that thce housc bm]t by the plaintiff's father was in
948 domolmvhc,d by the plaintifl, that he allowed threc or {'our months to
slapse belore he commenced to build l‘h( present, house, to allow of any
shjection being raiscd by any obthicr person claiming interest; that, no
sbjection having been raiscd, he obtained a bui lu..l.l’lr) permit in his ovm name
ad instructed a carpenter, Jamcg Godinet, to ercct the present house,

tilizing some of the timber wh:LCA came from the building rccently demolished;

that in building the house the extensive stone foundations were carted by the
slaintiff, his brother Afitusi, and Godinct; that shortly after the now house
Secame fit for occupation the plulntlff permitbed his hal{~sister Gafua, her
laughters including Kolone, and Kolone's husband Etuale (the dcfendant), to

seeupy portion of the new house; that although the plaintiff later always

slept in a Samcan fale nearby, hc at no time ;:ave up exclusive pessession of

the house to the defendant and his family: that in March 1955 the defendant

sho then had the matai title, Mua'au, claimed the right to the cexclusive
poggsession of the building as against the plaintil{; +that the plaintiff

thercupon terminated the licence of the defendant tc occupy the housc in dispute.

It is imvortant to note that the defendant has not ceven attempted to
set up a title to the property superior to that of the plaintiff. He is
admittedly within this family only by right of his wife, snd no cvidence
shatever has been called to show that his wifo Kolone has such an intercst
in the property as would entitle her, and Mua'au claiming through her, to
possession as against the plaintiff. :

The findings of fact sct out alove really determine the matter. Mua'lau

the defendant entercd into possession of the building, or part of i%, not

through any claim of right but through the licence granted by the plaintiff.
That licence hag now been withdrawn. In my opinion the time which elapscd
between the giving of the notice of terminatior of the licence to occupy,
22nd March 1955, and the datc of commencement of procecdings, 15th July 1955,
#ag a reascnablc time to allow the defendant to vacate the premises.
fonsequently the plaintiff is c¢ntitled to the order for posscssion of the

peniscs which he sceks.

,_ The plaintiff also claims damages, £20, for the trespass of the
defendant in remalining in pecssession after his licence to occupy had been

terminated. In all the circumstances of the case I do not think that the
plaintiff is cntitled to morc than nominal damages which I fix at £5.

With regard to the plaintiff's claim for the return of the chattels

‘fetailed in a list handed into the Court, it is not contested that thesc
“¢hattels wore actually purchased by the plaintiff, with the cxception that
Ma'au contributed the sum of £3 towards the purchase of the safe. The

defence 1s that these chattels were actually given to the defendant's family
o assist with the Women's Committec, etece T find that no gift to any other

“person has been proved and that the chattels remain the property of the
'il:plaintif’f. The plaintiff is accordingly cntitled to an order for possession.

For these reasons there will be judgment for the plaintiff in the

' follow:_nb terms: -

1. An order [for immediatce posscssion of the house
property at Fasitoouta in digputce in theasc
proceedings.

2. Judgment for the sum of £ for damages in respect
of the trespass of the defendant.

3« An order for the return of the chattels detailed
in the list on the Court file but subject to the
payment by the plaintiff to the defeondant of the
sum of £3 by way of refund for the amount
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.:i 1 contributed by Mua'au, or the sum of £15 (Which allows
i for the £3 refund to Mua'au) in casc posscssion cannot
be had.

., Costs, disburscments and witncessos' expenscs to be
fixed by the Registrar.

: The order for possession of housc and chattels will lie in the office
sf the Court for one month from the date of this judgment.

Chicf Judge-




