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HIGH COURT.  Apia. 1956. 19, 24, October; 4-November.  WOODWARD:J.

Libel - lctter sent to principal of girls school - innucndo of sexual
nisconduct of pupil - delamatory.

A letter written to the principal of a girls' school asking that
an unmarricd female pupil be expelled because the school is once for girls,
and not women, carries an innuendo that the pupil has lost the status of
girlhood through sexual intcrcourse with a man; and this bcing untrue,
the letter is defamatory.

Judgment for plaintiff.

CLATM for damages for libel.

Pillips, for plaintiff,
Hetcalfc, for defendant.

Cur. adv. vult.

WOODWARD J.: This is a claim for damages for 1ibcl by Sanomu Metuli
an unmarricd 18 years old pupil of the Convent School at Falefa against
Sanelc Tui, a young man of that village and Fonofono Matavac, a woman with
whom he has lived as man and wifc and by whom he has threc children.

The alleged libel is containced in a letter which he says was written
by Fonofono at his dictation and signed by him and which was sent by
Fonofono in May last to Sister Matthew who is in charge of the school.

The letter, which is written in long hand and signed with the name Sancle
in eapitals, asks that the Sister expel Sanonu from the school because it
is a girls' school and not a schocl for women. The suggestion or

innmuendo which Sanomu claims and which the defendants admit to be contoined
in these words is that she is no longer a girl because she has had sexual
intercourse with a man. It is undcubtedly defamatory.

The sole defence is that the innuendo is true. The law is that if
it is true the defendants, and if false the plaintiff must succced. To
determine its truth or falsehood is whnt the Court has to do.

The evidence on cither side is very long and, =s bctween them,
very contradictory. Therc is however, some common ground concerncd with
an incident said to have taken place in the fale of Meose, plaintiff's
father, on o night in May last. On that night Mose says he was awakcned
from %hc bed in which he was slceping with hig wife, several of his young
children, Sanonu ~nd another girl named Mcna o guest, all in a row in the
niddle of the fale and in that order. He says that they werce all aslcep
and that he was waked by the noisc of someone touching the blind (pola)
on entering the fale; that he switched a torch light onto the intruder
and called on him to stop but did not rvcognise him and that the intruder
fled, and hc, Mose, gave chase calling on the intruder to stop. He said
his wife and Sanonu then waked.

Sanomu was not asked about this incident by her counsel. To
defendant's counsel she said that her father Mose waked her saying hc had
chased away intruders - she used the plural - whom hce had not recogniscd,
that he did not say how many there werce and did not ask her whether she
suspected anyone. There is nething in her account of the incident
inconsistent with her father's account of it. She says she herself saw
no intruder. In answer to a question by the Court she gaid she was not
now friendly with the girl Mena, whe she says had stayed in Mose's falce
for threc wecks.

The defendant Sancle's account of that incident is very diffcrent.

4 He says that hc had gonc to Mose's falc by arrangement with Sancnu and

that he was with Sanonu when a boy named Utulei cntered; that he pushed




Utulei out and had a talk with him outsidc the fale and then roturncd into
it with Utulci;  that Utulei said he had come te scee Sanonu and that he
(Sanclc) told Utulei that he would have nothing more to do with Sanonu;
that then Mosc woke up and shono the forch on him and that he and Utulei
ran out. He also says that the zirl dMenn was awake and talking to
Sanonu when he arrived.

Sanele says that he had beenrn visiting Sanonu by night since
November last twice to four times a woeck at her invitation and without
her father's knowledge;  that he would arrive at midnight or one a.m., lic
down with her and talik to her and not leave till cock crow; and that he
always lifted the pola on cntering and leaving; that he had full
intercourse with her four times but that on two of these occasions he
withdrow before emission; that he had an agreenent vwith her made the first
time they had intercourse that if she associated with any other man he
would get her expelled Trom the school; and that though, since the
beginning of the ycar he had been living with his wifc¢ Fonofono, from whom
he had previously been parted, she did not suspect that he was visiting
Sanonu.

After rcceipt of the defamatory letter by Sister Matthew it was
given to Mosc on a date which he gives as 8th Moy and was produccd by him
to a meeting of the chicefs of Falefa on a date which he gives as 16th May.
Sancle says that at that meeting he wasvasked his rcacon for writing the
letter and that. he gave as the reagon that he had had, intercourse with
Sanonu. H¢ was ordered to provide a pig as penalty and he says that the
penalty was for taking another woman while he had a wifc and that Sononu
was the other woman and TFonofono thc wife. Tafiloa,. a tulafale of Falefa,
confirms thnt this was thc reason of the penalty. '

Doctor Thicme cxamined Sanonu on 22nd May and his rcport dated
2th May is as follows:- .
"The hymen is half' open and the odgos are not torn and
they are fceling tight. Thercfore in my opinion

sexual intercourse did not occur.”

In evidence he admitted that he could not say positively that the girl was
2 virgin but was cerfain that if therc had been intercoursc it wes short.

At 2 later mceting of the ghicels, Doctor Thicme's report was read
and according to Tafiloa, Sanclce was further penaliscd but on this occasion

- becausc they thought his statement about intercoursc with Sanomu was
untruc. Sanclc says he was not at this mccting.

refer to the evidence of Mena, a witness {for the defendants
who, according tc Mose's account, was aslcep in his falc when
the intruder cntered it and of whom Sancmu had already sald in cvidence
that she was not now fricndly with her, Sanomu. This girl Mena says of the
intruder incidcent that it took place in May and that the intruder was
Sancle; that he came in and lay down with Sanonu and that they talked
together, Sanonu's head resting on Sanele's hand;  that Utulei came in

and tricd to reach Sancrmu’s head with his hand;  that Sanclc asked

Sanonu who the intruder was and Sanonu rceplicd that it was Utulei; that
Sancle then pushed Utulei ocut of the fale and followed him out, at which
she, Sanonu, laughed; that Sancic and Utulcei rcturncd to the fale and
Sanomu sat on Sanclc's lap and Utulei on the mat in front of the box; and
that as they were talking lMoesc shonc his torch on them upon which they both
ran out and Mosc called out "7ait, you twe will dic." This girl Mcna also
gaid that both Sancle and Utulei had inturcoursc with Sanonu and that she
has witnessed intercoursc betireen Sanonu and ancther boy, Pati.

I now
and the girl

In cross-cxamination, Mena says that she wns not in Mosc's housc
in May; that the intrusion incid nt was towvards the end of the two
months' holidays beginning in December; and that neither Sancle nor
Utulei returned to the falc at a latcr date. S8he says that in July last,
ghe and Sanonu had = fight. The rest of this young girl's cvidence in
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cross~cxamination contains such a biologically incredible account of the
habitual nightly conduct of Sanonu with both Sancle and Utulei every
night in the week for a month, cvidence which she protested was true
after being warned that she was in oath, that I an compellcd to dismiss
her whole evidence as completely unrcliable and as affording no
corroboration of any part of Sancle's story.

Utulei, though czlled Ly defendants' counscl, did not appear,
which is signifiicant inasmuch as he could have corroborated Sancle's
evidence that it was becausc Sancle learnced from him, Utulei, of his
association with Sanomu that Sanclc discontinued his visits to Mosc's falc.
My meaning is that Utulei could have corroboratcd that cvidence if it was
truc. That corroboration would also have helped to justify Sancle's
sending of the defamatory letter.

Uncorraborated as Sancle's covidence is by Utulei that he was the
intruder; uncorroborated and strictly denicd by Sanonu as is his cvidence
that he visited her ceven once by night to her knowlcdge or at her
invitation; dimprobablc as it is that he could have done so twice to four
times 2 wock Lrom Jamuary to May, as he says hce did, without Mosc becoming
awarc of it or Fonofono noticing his abscnce from homc; improbable as it
is that had hc so often visited her he would have had intercoursc only
four times, I can only conclude that having for some rcascn, as to which
I do not propose to speculate, dictated to his wife and signed the
defamatory letter for conveyance to Sister Matthew, and having heard at the
first mceting of +the village chiefs Mose's account of the intrusion into
his fale, Sancle has, whether he was himself the actual intruder or not,
woven round the incident the untruthful story of his relation with Sanonu
to account for and justify the letter. Turther, that having heard
Doctor Thieme's cvidence he has trimmed the story of the frequency of his
intercourse in an atitcmpt to make it crcdible.

Ls to Mcna's cvidenee I can only conclude that Sanele's prompting
or her own hostility to Sanoru has induced her to tell her incredible story
and to attach it too to the intrusion incident.

Disbelieving Sancle's evidence as I do, I give judgment for plaintiff
against thce deflendants.

The claim is for £30 and £2.2.0d, being thie fee for the medical
oxanination of Sanonu, as gpecial damages. To libel a girl in the way she
was libelled is grossly defamatory but in this casc it has not resulted in
her being cxpelled from the schoole. Sister Matthew is satisfied with her
conduct. '

TFonofono gave ne vvidence. Sancle says he takes full responsibility
for the dcfamatory letter from which I assume compulsion of some kind to
do as he bade her. I give judgment against defendant Sanele for £0 and
£2.2.04 special domages with costs and Solicitors fec according to scalc
and against Fonof'ono for £.
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