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% HIGH COURT.  Apia. 1957. 29, January.  WOCDJARD 4.C.J.
b .
ng@tltlon by the Samoan Public Trustec *o deternmine velidity of dircction of
% High Commissioner - direction disallowin: intcrest on funds helonsing to
gencmy agtates and invested by Samocan Public Trustce - direction ¢iven in
% 951 = ceffect of Encmy Property Resulations 195L.
g The petition of the Samoan Public Trustec soupht an order that
gmumu wnt to a dircction of the Hish Commissioncr fiven on 417 September 1951,

£ he be authoriscd not to allow interest on funds lLelonging to enemy cstates
% and invested by him in the Common Iund,

rdered that = (1) The Samoan Public Trustce was up to 3 March
1950 (tho date of comin:: into lorce of the

Ineny Property Remmulations 1954) validly
authoriscd by the dircction of the High
Commissioncr of 417 September 195, to disallow .
interest on funds belonging to cnemy cstates
invested by him in the Commen TFund of the Samoan
Public Trust Cfficc.

(2) Interest on such funds from the date it accrucd
up to 3 March 1954 may be reteined by him.

(3) By virtuc of the provisions of thc Enemy
Property Regzulations 195, (which rcvokod the
Encny Property Emcrsency Rerulations 1539)
interest accrued cr to accruc sincc that
date must be crodited to the respective estates
~to which the (unds belong.

hﬂdyor for potitioncr.
Cur. adv. vult.

% VCODWARD A.C.J.: This is a petition by the Samoan Fublic Trustee
#under scction 30 of the Public Truut Cffice Act 41908 (New anland) and
;tlausc 24 of the Scmoan Public Trust Cffice Crder 1924,

The prayer of the petition is for on Crder:

THAT pursuant to the dircction of the High Commissioner of
Tostern Samon dated the 17th day of Scptember 1951 the
Samoan Fublic Trustee as Custodian of Inemy Property in
“estern Samoa be authoriscd not to allow interest on
funds belonging to cnemy c¢states and investced by him in
the Common Pund of the Samoa ITublic Trust Cffice under
rciulation 412(3) of the TBneny Property Emersency
chulutlonu 1939 and clausc A(C) of the Samoa Applicd
Regalations Cricr 1947 and resulation 11 of the Enemy
Property fepulations 4 95..

Refercnces in both the 1939 and the 1954 Re,ulations to the Minister
M’ﬂlnancc arc to be read in their nppllcﬂtlon to Vestern Samoa as
mferonccg to the High Commissioncr of Vestern Sanoa.

; The validity of the High Commissioner's dircction, the terms of
Hyhich arc sct out in full in pararraph 8 of the petition, is challenged
Eonly in rospect of that part of it which dircets that no intercst on the
@ﬁnﬂﬂ invested in accordance with it shall be credited Ly the Samoan
gﬂmllc Trustce to the cnemy cstates to which the funds belong.

| The question of the validity of this part of the dircction involves
consideration of the wording of the relevant regulations in the Encmy

# Property Lmergency Regulations 1939 and in the Tnemy Property Repulations
1954 by which the 1939 Regulations are revoked,
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Tn these rerulations, unless inconsistent with the
context

(vi) "Enemy Property" mecans all property, real
or personal, which belongs to an cnemy
or alien encmy or in which an encmy or
alien encmy has any intcrest, and includes
all money owin;; or payable to an cnemy or
alien encmy or to any person on bchalf of
an enemy or alicn cneny:

Remulation 12 - Managenent.

Inemy property and the income thercof centrolled by
the Public Trustce in terms of these rcgulations, or
the procceds thercof, shall be held by the Public
Trustee in trust for oll persons having any intcrest
in such property in accordance with their respective
' intcrests, save that no moncys shall be paid by the
i 4 Public Trustece to any cnemy or alien cxcept with the
| - consent of the Attorney-General or in pursuance of
' powers conferrcd on the Fablic Trustcee by thesc
resulations.

£11 moncys rcceived by the Fublic Trustece in terms of
these regulations and the procceds of any property
sold by thce FPublic Trustce in terms of these
rerulations shall be invested Ly him in accordance
with the dircction of the Minister of Pinance.

.

Rerulation 13 -~ Charges.

i A Tor the purposcs of calculating the fees to be
charpsed no distinetion is to be made between the
procceds of an asscet and the income carncd by such
assct before realisation; the charges arc to be
calculated on the sross valuce cof the total amount
collected, both capital and incomc. "

LR

i The words uscd in rosulation 12(1) to specily thc propcerty which
#8hall be held by the Iublic Trustece in trust {or Llhe persons having an intercst
therein arce "enemy property and the income thercof.....cecooessssss0r the
proceeds thercof'. The word "procecds" like the word “incomce" refers back

to the phrasce "enemy property" and the phrase "procceds of cnemy property"
] L means moncy resulting from its realisation by sale or otherwisc and docs not
include incomc from such noncys.

It is to be noted also that in repulations 13(3), while rcference
is made to fees chargeable on the income carncd by an assct before
frealisation, there is no refercnce to fecs chargscoble on income from the
#procceds of realisation.
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= The unavoeidable conclusion from the wording: of rcyulations 12(1)
"und13(3) is that therce is no dircetion to the ublic Trustec to hold in
trust for any persens the income from the procecds of the sale of cnemy

aassets or to crelit it to the cstates concerncd.

The fact of there being no such dircction in the regulations may
? indeed be explnined as in paragraph 5 of letter "P" in the petition by the
g draftsman having used phrosces taken from requlations made in respect of
enemy property resulting from the {irst Vorld Var. Thosce resulations

7 provided, ~s the 1939 Regulations o not, for the investment in the Common
» £ Pund of the Tublic Trust Office of the proceeds of the realisation of cnemy
%pwmorty and for the disnllowance »f intcrest on such investmeonts and made
%
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no provision for the Iublic Trustce chorging fees or commission as the 1939

F Depulations do, thoush only in respect of income carned otherwise than by the
procecds of realisation. Vhatcver the explanation may be, the fact of the
sbsence of any such dircciion to hold in trust the income from the procecds
of the snle of cnemy asscts remning, and it is by ne means clcar whether, and
if at all, for whose benefit, the principles of the law of trusts relied on
by the writer of letter "I'" in paragraph 8 thercof apply te such incomc.

Thc casce against the validity of the High Commissioner's direction
$o credit ne intercest to cnemy cstates to which invested moncy belong depends,
2s the New Zealand Crown Solicitor admits and the corrcespondence shows, only
upon inference as to the intended meaning of the relevant 1939 Resulations.
i A strong and contrary infeorence is supplied by resulation 11 of the Enemy
Property Repgulations 1954 which revoke the 1939 Repulations and which in its
application to Vestern Samoa reads as follows:~

1. All moncy from time to time held by the Custodian of
Inemy FProperty and being cnomy property shall if so
dirccted by the Hipgh Commissioncr be invested in such
manncr as may be so dirccted; and the incomc arising
from such investment shall be decmed to form part of
the cnemy property from the investment whereof it arosc
and shall follow the destination thercof."

Regulation 11 is clearly not retrospective. It settles as from the
datc of its enactment the question of the crediting of income arising from
the investmont of moncys held by the Samean Fublic Trustce and being cnemy
property, and it settles that such income as frqm‘that date shall follow the
destination of thc encmy property from which it arosc.

Reogulation 44 was cnacted after the cexchange by correspondence at a
high level botween New Zealoand nand “estern Sanna on this vexed question and
efter the recommendation of the New Zealand Crown Solicitor, rcefeorred to at
the foot of page 2 of his letter "J%, that the question be settled in the

{ regulations then being drafted. The 1954 Repulations arce those regulations.
1 There can therefore be drawn from regulntion 14, the stronpgest infercnce that
Z the Governor-General in Council id not intend to reversc what had been done
?mﬂcr the dircction of the Hich Commissioner up to the date of the
Fhegulations, namely, 3rd lnrch 1554. Uad that been the intention, the wording
2of the Iatter part of the resulation would have been ¥and the income arising
#from such investment shall be deemed to form nnd to have always formed part

f the enemy property frem the investnent whercof it arisce and shall follow

nd be decmed to have always followed the destinntion thereof.’
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Nec such reliancc en the saving provision of regulation 19 of the 1954

‘Begulations as the writer of letter L' cxpresses in his last paragraph is
ceded to preserve the velidity up tn the date of those Repulations, of the
isallowance of interest dirccted by the High Commaissioner nor on the other
hend does that regulation validete such disallowance after that date.
puletion 19 is 2 provision to prescrve the coffcet only of things done under
he revoked repulations and which could heve been done under the 195L4
epulntions.  The High Commissicrner's direction is not onc of thosce things.
cpulation 19 does not authorise the continunnce of a practice which is
pposed to that laid down for the futurc by the resulations of which it is
art.

That Court's answer teo the petitien is an Crder:

sk

(1) That the Samoan Iublic Trustce was up to 3rd ilarch
1054 validly outheriscd by the dircction of the |
High Commissioner of 1 7th September 1951, to disallow
interest on funds belonging to cnemy cstates invested
by him in the Common Mund of the Samoan Tublic Trust
Cffice;
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(2) That interest on such funds from the date when it
accrucd up to 3rd larch 1954 nay be retained by him;  and




since that date

or to accruc
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terest accruc
nust be credited to the respective estates to which

tle funds belong.
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