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JIIG1l.S..QYllT. Al!b. 1 ';;~,7. 2~, .:r'!.nu~lry. \.'C~D •. 'A'm :l..C.J. 

"" I Petition by the' Sllffi0[1J1 Pul!lic rrrustec.: '0 ,~otcrnine vr'.li(lHy of direction of 
'~HiCh Corllnissioner - (lircct;jon (1:i:J~Ll10\lin:: in L.croGt on Cund3 belon:::in(: to 
l enemy 8stlltes and investocl lJY Samoan Public Trustoe - c~iroction L;iven in 
11951 - effect of Eneny Property 11c,~)lbtions 195Lf-. 

I Tho petition of tho Sanoan Public 'rrustoc 30UCht an order that J pursunnt to Q direction of the Hii;h CODL~issioncr f;ivon on 17 September 1951 , 
I he bo ituthoriscd not to alloYl inturo st on funu3 bclonginl; to enemy ostates 
i and invested by him in tho Common I'unll. 

I. rrdCTod that - (1) 

J, 

t 

I 
I,; 
I 
I 
t! ,g 
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Tho Sanoan Public Trustee Vlns U]) to 3 Barch 
1954 (tho (10. te of conin'~ into foro\] of thu 
Enemy Property ~lo(;u.lations 1 :j54) vo.lidly 
authorised by tho direction of the High 
Commissioner of' 17 Septor:lber 1951 , to dislllloiV . 
intorcst on fum13 bclon!3in(; to enomy estatcs 
invosted uy hin in tho Common Funll of tho 30.moo.n 
Public Trust Cffico. 

Int()re st on :Juch funcls from thu clo. to it e>.ccrued 
up to 3 l'nnrch 1954 l>1ay be retr-.inecl by him. 

By virtue of the provisions of the Enemy 
Property ReL;ule>.tions 195/f. (which revokecl the 
Enemy Prop~rty fuorconcy j;'cculations 1939) 
interest nccruoJ. or to o.ccrue sinco that 
date must be crodited to the respoctive estates 
to vrhich Lh; l'um13 1..)(;loni.;' 

({1 • 
!Bnd[,;er, for lxtitioner. 

i Cur. p..clv. vult. 

J J 
t1: UOOmiARD A. C.J .: This is 0. lJotition by the Samoan fublic TrustGo 
lfunc10r section 30 of the Public Trllst Cfficc Act 1908 (Nerr Zealand) n.ncl 
;t'f 

~ clause 21 of tho SCI.moan Pul)lic Trust Office Crder 1921 • 

ell 
j~ Tho prnyor of the. lloti tion is for ::.n Gn:'or: 

l f. THAT pursU0.nt to the direction of the Hiijh Cor;rr:.lissioner of 
tf \7estern SaIno:c cbtecl the 17th dr'." of Septombor 1951 tho 
11 Samoo.n IlilJlic TrustuG 0.0 Custocilan of Enomy Property in 
t!\ '.estern Silmoa be authorisccL not to allaH interest on 
!~ 

.~" .. , .. ~,' funcls bolonGin[; to enerr:y ost!1.tos nDcl investorl by him in 
'1[ tho COIrJ:J.on Funcl of the SQlilOct Fublic Trust Office unrler 
~ rC[-;ulation 12(3) of the Eneny PrC':iJerty ~mer~:oncy I J.ef~ulc.tions 1939 and c:lllusCJ 4(c) of the Samoa Applied 
&1 ~(ecub,tions Crl':'or 1 9~·7 ['.n(' r(;!.;uhtion 11 of tho Enor.lY 
l Prc~}(]rty Ito {;ulo.t ions 1 :;5Lf.' 

i lleforences in ljoth the 1 ~3) nnr1 the 1 :.i5Lf. llo(;ul,~tions to the Minister 
lor Finnnce aro to b~ reacl ~ t~o::'r rtPpl,icCltion to ikstorn Samoa as I references to tho HlCh CO[;1f.1lSSl0ncr ()f .;(Jstern Sc.r,lOo.. 

J Tho validity of tho Hieh COmt1isfJioner's llirection, the terr.13 of 
I which aro set out in full in iJiClra~;ro.l)h 8 of tho petition, is challenged 
~only in rnspect of that pr.rt of it "/hich ,lirccts that no interest on tho 
~funds invcstcll in !1.cc:1rclanco HiLl! it she>.ll be cre'~itull by tho Sanoan i Ptlblic l'rustco to tho enomy oste>.to s to which the lWHIs belonG. 

j The question of tho vali(~ity of this l'n.rt of the clirection involves 

I 
II , 
.i 

Iconsiclor:-1.tion of tho r.orcUn{; of the relevant rel'ulationn in the Enomy 
;WProperty :GmerGcmcy TI.ocu1ations 193) ami. in the :Sner.1Y ProlJOrty Roculations 

'.:,.. ~,1954 by which the 193:; Il.ogulationc art) rovoke:.:'. .. [I r. 
" I l,:I: il'".) 

., ..'! i 1::1 I:I! 
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"'lc:}11nticn 1. - Frclimin.'Cry • 

•• 01)000.000 •• 00"000 •• 

Tn t1llJ:>l) rel:ulaLion:J, \1J11(!:;~) incon:)i:1LcllL vlith tho 
contoxt 

(Vi) "::::Cnemy Property" ITlOCtns Coll prOI)Crty, ronl 
or pursonal, Hhich beloni[,s to nn enemy 
or [l.lien enor:;y or in vlhich o.n enemy or 
alion onemy hets n.ny interest, f'.nll includes 
all money ovrini: or pnYf'.blo to an cnemy or 
n.lien enemy or to Oony par son on behnlf of 
8,n enemy or alion enoL1Y: 

Re,:::ulation 12 - LhnnCCDent. 

Enemy property o.nr} th(; income thereof controlletl by 
tho Thblic Trustee in torms of tho se reljUlo. tions, or 
tho proceeds thereof, shall be hclc.l 1)y the Public 
Trustee in trust for nIl persons ho.vinc; nny interest 
in such property in accurclo.ncc with their resllectivo 
intorests, Save that no moneys shall be paid by tho 
FUblic Trustee to o.ny Gnemy or nlion except with the 
consent of the Attornoy-Genernl or in pursuCtnce of 
pOY10rS conferred on the I-liblic TrusLL)e by those 
rec~:ulCttions. 

All moneys roceivcc.l by tho :Public 'fruste\; in terms 
these reL:ulations and the procecus of any property 
sold by the Hlblic Trustoe in terl7ls of the so 
regulations shall be investeu by him in accorun.nco 
wi th the direction of tho MinistLJr of Fimnce. 

Re~ulCttion 13 - CharGos. 

For the purpo so 3 of co.lcub,tini'; the fee 13 to bo 
chetrr;ed no distinction is to be rrJO,uo between the 
proc00cls of e.n :::tsset n.nc.:' tho incor.lo oarno(l by such 
:::tssot before rcalisntion; tho char [;0 s nrc to bo 
cnlculo.tecl on tho [;r03S value of the totCtl ::tmount 
collocted, both cnpitnl and incomo." 

of 
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~ 
.~ 
'I Tho \Jor(ls une,} in ro,:ulatj on 1 2(1) to :3pecify t11C property v7hich 
~:9Imll be h01:1 by the; Iuhlic 'l'rustL!() in trust for the persOlw hnvinc nn interest 

I, 

~thorein Ctro "enemy property Ctncl the income thereof •• , ••••••••• 0 •••• or the " 
J~procoods thereof'! 0 Tho Hor(l "proceeds" like tho word H income" refers bnck:lr' 

:~!~a~~O m~~~;G~o~~~~~;[;p~~~~r1~~ ~~~l~~~ti~n~~ :;~~C~~cl~t~~r~~~~y n~~O~~~!y~ot 'ii' 
,\~include inCOr,1C from such WJDcyso'j" ': 

'I 
'I' 
" 

J,. It is to be notod Ctlso that in rO[)llr:.tions 13(3), ;7hilo roferenco (,1111 

~ is m~uo ~o foo s cha~Geable on tho incol7lc earned by Ctn rtssot bofore ill I "", 
Wro1l.1lsntlon, thore If) no reference to feuG ch:::trr:co.blu on inCOtle from tho"" 
~¥ procoorls of realis.:t tion. ,~" I', 
I ,! ;:'1' I The unavoicb.ble ci l l1clusion froC1 the Hanlin;: of re;i;ulo.tionn 1 2(1) 1,:11:: i: 
~ nnd 13(3) is thnt thoro is no c1irection' t() tho I-liblic Trusteo to hole:' in ,i'illl i: ) 

:-;[ trust fe,r any persons the income frol7l tho prococus (1f the s8.1e of enomy " ' ;" 

I···· nssots or to crv,:it it to the estates 0('ncernec1. .1'11'1 :I[! 
I 1'1' , " ~' !I!i:'! ifi 

:, The fnct of thero beinG no such diroction in the re[;ubtions may Pi;i: 1','1:'\ i inclood be cxp~ninoc1. n.s in p[trni~rnph ~ of letter ~'FI\ in the . petition by the II: I I) i 
.~drnftsm8.n hf'.vlDC unud.phrr>.sos t::kc~.from,-.rc:u_~~tlC::ns rrJ~vlc In rcspc:ct of . I",'j'I'>1 
'~I: enemy property resul tlDC: frol7l tho i lrst liorlcl \I[tr. Those rc/:;uln.tl0ns 1;1 II I" 

,.,."provided, .'"'.13 thO.1939 Re[:;uln:iol1s ("..0 not, for tho invostr.wnt in.the Cormnon 11,1.\ "i .. ,I!,',1 
" Funcl of tho IUbllc Trust Offlce of the jlrocoorls of the rOCtlisntlon of enemy ,II',' 'Iii, ., 
.1' pr'lporty ,'Cnll f'T the '.:'is:111cl\fn,nce nf interest on such investmenhi Ctn<l mn,(10 I 

~, ~ :';1 Ill: 
, ~, I' il'I:I') 
;:·t I i',r I:. 

'\5<,,·.,· J:~ l'l~ 
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no provlslon for tho Iul)lic Trustc.;o clerc;inc feGs ('1' cClmnissicn ns the 1939 
llc GU In tions (1() , thOU[)1 only in re3puct e'f income cnrned otherrrise thn.n by the 
proceud3 of rcnliso.tion. Yihn.tever the cXl1b.nntion may be, the; fnct of the 
nbsencc of n.ny such cl:i.rcction to hoLl in tru.st tlw inc()jJJ.e from the l)rocoods 
of the s"',lo c,f onor:JY n.ssots rela:-,ins, anl1 it i.s by nc· moans clo:1r whether, nnd 
if nt .:ell, for vlhoso benefit, tho principlus of the In. .. ! of trusts roliecl on 
by the wri tor of lotter "1"" in pr'.rn,::;r[lph G thereof n.pply to such income. 

Tho cnse ['.c;o.im;t tho vo"licLity of tho Eirh Cormnissioncr r s direction 
crccht l1C' inter03t to enemy C:3tcctes to nhich invested money belonG clopends, 

as tho NOll Zoalnnc.l Cro\ll1 Solicitor i'.c1mits ['.n\.~. thu corresponllcnce shovYs, only 
upon inforence .:>'8 to the intenclod mcnnin~ of the: relovi'.nt 1935 lLoc,ulations. 
A strol1{~ rmcl contrary infercnce: is supplied by ro{:ulation 11 of the Enemy 

. Property IleGulo"tio118 1 95L~ which r:.ovoko the 1939 l~'.::mlntions [1.nd which in its 
applicD. hon to 'Jestern Sn.rn'Q rc;~c1,s '1.;3 folloHs:-

!Iii. All muncy from tilJlo tu time ho1l1 by Lho Custodian of' 
:enemy Proporty nn~l beint; enemy property shf~ll if 30 

directecl by tho Hir;h Commissioner be invostod in such 
r:Jo..nner ns may be so directod; [1.nd the income arisinc; 
froD such investment sho.ll be cleemed to form pO-rt of 
the cnolJ.Y property from the investDcnt nhoreof it arose 
o.nc.l shnll follov! tho de stina tion thereof. II 

Roc;ulntion 11 is clearly not retrospective. It settlos as from the 
.;;:;:;;:;.;;.....;;;..;~i::-t,s onactment the question of tho croc'!.itin(; of income arisinG from 

•. the invo3t~nt of noneys held by the S,".Deo.n FUblic -T:nwteo and beini~ ener:JY 
property, n.n,l it settles thn t such incoMe ::'D frrzm 'thnt; (late: shall folll;V/ tho 
destino"tion of the onor:JY property fror;; which it [troso. 

Il.o,c;uln.tion 11 V-ias cn:l.ctc(; n.ftor the exchnni-;o by corrosponclc:ncc at :1 

c hiC;h level be t;V-'lOcn NoVJ ZC.1.1,~,n(1 r,nel '..'ustr;rn S['.w,,1. on this voxecl question :l.ncl 
I after tho rccol'lmombtion of the New Zonln.nd Crmill Solicitor, reforre:1 to at 
"tho foot of paGc 2 of his letter fiJI!, that tho question be settlccl in tho 
. reGUla tions then beine; clr:l.ftccl. Tho 1954 Re{:ul.'l, cionD are those rec:ula tions. 

: Thoro can therofore 1)(J drn:vm frclIa rer;ul,'l Lion 11 , the Dtr()nr~(]st inference that 
: the Governor-General in Council ,liJ not intoncl to rever.so HhCtt ha(1 boen clone 
:", under the direction elf the Hi;~h Ccmnissioner uJ} to the c',at.e ef the 
1.~.',.ReGUli'.tions, namely, 3rcl ::L'Crc. h 1 ,]5l~. E!l.'l LhC'.t beon tho intention, tho worclinc; 
~ of thu latter l!art nf thc rC,~ul:, Lion w(mld have boen (;'lnJ the incona arisinc 
~froI:l such invcstlJ.unt she,ll be c1(;cT;lccI tu fon1 rend tc' have always formed part 
~of the cneDY prOl)Crty frc'D the il1Vestr:lOnt whoreof it ['.rise [1.nc1 shall follow 
land be c1eer,lOd to have ::-,l'.-lnys folloHecl tho Jestin~tion thoreof.;; 

t No such reliance en tho snvinr; JJrIJvision of re{;ulntion 19 of the 1954 
;~Regulo..tions as the writer of lettor t:L'1 expresses in hiG last j)DraGraph is 
~ncedod to preserve the vo..li(li ty uf to the C: .. ".t(; of tho so : I.e {Jll8 .. t ions , of tho 
~disgllowance of intu:cost (lircctC:l~. by thu HiCh Comui::;sioner nor on the other 
l;Ik".nd doos that l'e£juln.tion valic.l""tu such llisnllov!n.nco n.fter that rlnte. 
~Rcgul2.tion 1 ~ is a prevision to ~)roserve the effect only of thin{';s clone under 
:~!tho revoked rer:1.l1<'.tir)r1s :1m1 v-!hich couh!. h:-~vo been (lone under tho 1954 
l(RcGU1,:ctions. Tho HiGh Commissir-ner r s direction is not one of those thini;S. 
~)cgubtion 19 clOOD not n.nthorinc the continu['.nce of n. prn.ctice which is . 
Jiopposed to thC',t laid c.own £s::!'~gto.Jutux:9.. by tho rc,:~uhtions of rlhich it is 
t:pnrt. 
1lz.,. 
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Tha t Court IS nnDVlc:r to the potition is n.n Crder: 

That tho Snmonn IUhlic Tru.ste:o Wo.s up to 3rc.l Lbrch 
1 ~54 vo.liuly :'.uthel'isu(1 by the directicm of tho 
Hi{;h Cor.missioner of 17th SCFcembcr 1 Si51 , to disallow 
int0rcst on fun(1s bl:;lonr.:;in(; to enor:JY cst[1.tes invostec1 
by him in the COn[lOn 1\111(;' of the Snmoan [Uhlic Trust 
C'ffice; 

Th".t interost nn 3uch func:'s from tl1rJ (l'1tc flhcn it 
accruod up tel 3rcl rhrch 19511- W[W 1)0 rctnil'1C(l by him; 

k. ,): .~~:: ____ !111!111!1!!111----------------------", O:-_._Q"'Q~ ""'" 
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Thc:.t interest itccrucc1 or to c:.ccruc since thnt dnto 
@ust bo crodited to tho rospectivo ostates to which 
t!c func.13 bcloD[,;" 
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