HIGH COURT. Apia. 1957, 1, 8, Aurust, MADSACK C.JT.

Petition for divorec - wilful descrtion - aprecment to separate - insufficicnt
evidence in support of petition.

A petiticner Cor divorce must estoblish the prounds upon which the
petition is bascd; and wherce the petiticn allceges wilful desertiion on the
part of the respondent, it must be cstablished that the respendent had left
the marital home with the intention cither of descrting the petiticner or of

breaking up the marriage.
Petition dismisscd.

Metecalfe, Tor petitioner.
Phillips, ler respondent,

Cur. adv. vult.

MARSACK C.J.: This is a petition for divorce based upon the
allegation that in December 1953 the respondent without just cause wilfully
descrted the petitioner and that such desertion has continued to be effective
until the prescnt day; altermatively that the petitioncer and the respondent
were partics to an agrecment for scparation madce verbally in December 1953,
such agrecment being still in full forecc and effcct.

The cvidence shows thoat the partics, at the times material to this
petition, were residing with the petiticner's parents at Taufusi. The
domestic life of the parties was not particularly happy. The petitioner
blames the respondent centircly for the unhappincss of the home, ascribing it
¢ to his drinking habits and his threats of violence to her when he was under
. the influcnce of ligquor. The rcspondent alleges that their domestic
infelicities amounted to little more than the lack of harmeny which often
cxists between husband and wifle, and that this laclk of harmony wag ver; largely
brought about by the¢ constant interference in their domestic affeirs by the
petitioner's father, Pulotu Tivoli.

Thu circumstances surrounding the actual soparation were clearly
described in the evidence of Fulotu, whe vas called by the petitioner. Pulotu
after testifying as to an incident concerning a shot-gun goes on to say:

"Tt was during this same week that T got Inc and Tupe to live
apart. I gcent respondent Ino off to live with his own family
at Mulinu'u. My daughter agreed with this coursc of action.
I thought pcrhaps relations between them would later improve.
Respondent protested ngainst my actinn as he id not want to
g2. I sent my daughter (pctitionur) {te New Zealand o weck
lnter.”

In my view this represents a substantinlly accurate account of' how
the partics became separated. Ldespondent left the marital home not beeausc
he had any intention of descrting his wife or of broeaking up the home, but
¢ unwillingly, because be was throwvn out by his father-in-law.

There is substantinl support for this view in the letters of the
20th May and 3rd Junc 1954 from petitioner, then in New Zealand, to respondent.
In both of these letters she pledges her undying affecticn for the respondent,
and in the carlicr letter she says:-

"ou know very well our family interfered too much with us
but we must have paticence because I fecl that this
separation of ours will c¢nd up in our having a happy
marriced life in future,©

In the result T am unnble to find any cvidence that the respondent
wilfully and without just cousc idescricd the petitioner.

It was suggested at the bhearing, thouih ne legal arrument was dircected
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to the point, that the separ-tion wns in foct duc to the wrongful conduct of
. the rcspondent to the extent that he wos (uilty of what has been called
"eonstructive desertion”. Although T Cind that the respendent did net at
211 tines behave as a porfect husban® the cvidence £alls far short of
establishing such ~ lince of concuct ns would satisfy the test laid down by

+ the Courts, namely acts of so serious a characcter that an intention to

. disrupt the marriage could reosonably be inferrel. I do not accept the
evidence, given on behalf of the petitioner, that the respendent threatened
i violence to the petitioncr at the Lime of the shotgun incident.  The
testimony of the witness Fassoi definitely negetives the sugpestion of such
threats, and such sugpesticn is hard to accept in the light of the petitioner's
| letters written shortly altoruarids,

Purthernore I con find no cvidence of an agrecoment to geparate. I am
satisficd that the respondent at ne time wanted a scparation from his vife.
Imphasis was placed by Mr Mcotealle on the circumstance that after the
expulsion of the respendont from the family home he sent a messcnger to his

} wife asking for the wedding ring to boe returncd teo him, and that the
petitioner on the advice of her father roturned it. T do not accept this as
conclusive cvidence that the responlent wished Lo bring their marriage o an
end. It ds cqually consistent in umy opinieon with an attompt on the part of
the respendent to cenvince the petitioner that the action taken by her father
Wag a very scrious onc, aimed in fact ot breaking up their marriage. It dis
unfortunate that neithcer in cvidence in chicf nor in cross~cxamination was the
respondent asked any questions as to this incident.

It is further olleged by the petitioncr that when she returncd to
Samoa for a very short time in Junc 1954 she saw her husband only once, in the
street; and that they passcd without spealting. As her cvidence was given by
affidavit she was nct crossg~oxamine® as to why she had not spoken to the
respondent; and at the hearing in the High Court the respondent was not
questionoed as to why he had not spoken to the petitiencr. He did, however,

give cvidence that just before his wife's departure for New Zealand in the first
instance he had received a letter from o firm of soliclitors - written,

according to the respondent, on the instructicens of Pulotu - warning him to

keep away from the petitioncr.

In the result I find that the petitioner has failed to cstablish
¢ither of the grounds upon which her petition is bascd and that accordingly
the petition must be dismisserd.

Although the respondent has becen successful, this is I think a proper
case where the husband should make some contributirn towards his wife's cnsts.
There will be an order that the respondoent pay to the petitioner her
disburscments, amounting to £8.10.0.

Petition dismisscd.




