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POLICE _v. _SAM.SONI 4PA - 106

HIGH COURT.  Apia. 1958. 27, 28, March; 10, 4pril. MARSACK C.J.

Crininal law - nccusod charcd with Lthelt - writteon shbatcoaoont to Police -
whether statement made whilc accuscd in custody - crosg-examination by Policce
Officer toking statement - at(‘cn1 in breach ~f Judpes' Rules - whether a
voluntary statement = meaning of "veluntary™ - weight and admissibility of
statement.

The trial Judiye has o diserclion to admit in covidence the statement
given by an accuscd person to a Police Officur notwithstanding the violation
of the Judges Rules if in the opinion of the Judge the statemont was made
voluntarily.

R._v. Voisin (1918) °z L.J.K.B. 574, 577; R. _v. Bass /1953/ 1 All
E.Ro 1064, 1066 Tbrohim  v. R. 71914 .00 599; and R. _v.  Baldry 21

LeJ.M.C. 1730 referred to.

Semble =~  having regard to the passage from Ibrahim's casc (uuprq)
(quotcd in the Judglbnt) on what would amount to a "voluntary" statcment -
that if intended to be an cxhaustive definition of "voluntary™, the said
passage laid down too narrow a limitation; and that o statement cannot be
reparded as voluntary if the inlerrogatien to which the accusced person has
been submitted is such as in the opinion of the Court may have imposced a
mental and physical strain on hin to the extent that the statement should be
attributed not to his cown will but to his inability to stand the strain any
longer.

Cornclius v, R. (1936) 55 C.L.R. 235, fcllowed.

R. v, Knight (1902)“20 Cox C.Co M1, relerrcd tos

The general circumstances under which a statcment was given must be
given carcful consideration for all thesc ge te the weight to be attached to
such cvidence,

Ihraohim v. R, (supra), rclferred to.

It is for the prosccution to prove alfirmntively that the statement
was not made under the influcnce of impropcr induccment affecting its
voluntarincss and in casc of doubt, thc Court should rveject the statement.

R.__ v.  Thonpson (1893) 62 1.J.Q.B. 93, follewod.

~Jlccordingly, in the circumstances of this casc, hcld that the
statement given by the accuscd whilc under great mental (1strosu, and given
under harassing cross—cxanination by the Police Officer inducing the accusced
to mnake statementa that were not accurate, was not o free and veluntary
staternent and must be rejeeted; and that in any cevent no great weight could
be given to it.

Information dismisscd.

Metealfe, for accusced.

Cur. adv. vult.

w

ARSACK C.J.: The accusced is charged with the theft of £255.11.9 in
moncy the preoperty of the Government of Viestorn Samcn on divers dates
between the 1st April 1956 and the 29th January 1958. The cvidence Cor the
prosccution c¢stablishes the following: facto:

(1) The accuscd Samasoni was cashicr for the Banana Scheme and
had hcld that pesition at all moterial times. A4As cashier
he was officially responsille f'or the cash received and
disbursed under the operation of the Banana Scheme, though
in fact sumas ~f money vere handled by other members of the
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stalff when the pay envelopes were being made ready for
handing to the banana grovers and vhen the payments were
made.

(2) On the 29th January 1958 the accuscd Samesoni, in a state
of considerable listress, discloscd to lr Pavitt the
tarketing Officer that there was o substantial cash
shortage in the Bonana Scheme funds.

(3) This shortase was certificd as £255.11.9 Ly audit about
the 3rd February 1958, The »~udit docs not catablish
cover what period the shorta;e cccurred.. e Topp, the
Auditor, is unable lo sny whether the shortagse was due
to criminal acts or to inefficliency.

(/,) The ascuscd Samosoni has pleaded guilty to forgery in
that he signed the names of Zuclua and Sasa'c respectively
to pay=-out sheets which indicated that JAuclus was
entitled to draw £5.10.6 and Sasa'ec 5/6. It is, however,
not establishcd that the accused roceived these suns of
noncy.

(5) The accuscd made two statements to the Police; onc on
the 30th and 3 st January (which was not produoed) and
cne on the 12th February in which he admits stealing various
suns ¢f moncy from Banana Scheme funds on different
nccasions between Lpril 1956 and January 1958 and states
that tho total shortage was £255.

(6) The accuscd made other contradictory statements from
time to time, to the Police, the Auditor, and Mr Paviti;
and in particular he informed Sub-Inspector Krusc on the
13th February that he had been wrong in saying that his
thefts started in April 1956; and he offirmed that the
total amount he had used was not morc than £ 80,

(7) Although reguler audits had beon made of the Banana Schene
accounts no shortage was discovercd until the disclogure
nade by accuscd on the 29th January 1958.

apart fronm the statement made by the accused to the Police on the
12th Fcbruary and producced at the hearing, there is, in my opinion,
insulfficicnt cvidence to cstablish beyond reascnable doubt the guilt of the
accuscd on the charge of theft of £255.11.9 of any other ascertainable
amount. The statement made to Mr Pavitt carly in the morning of 29th January
to the offect that there wag a shortage of about £200, and the obviocus
distress of accusced ot the time, arce cqually consistent with an inference
that the shortage in cash was due to negligence on the part of the cashier,
or cven to negligence or criminal acts on the part of other members of the
staf'f who from time te time had access to the cashe

There is no cvidence of extravarnant living or of any circumatances
in the private lifc of the accusced {0 indicate that he was living beyond
his income.,

It is truc that the accused was cashicr and had the handling of
moneys received from the Bank and disbursed to growers, but other members
of the staflf alzo took part in the pay-outs and in making up cnvelopes for
that purpose.

About a year ago the accusced asked Mr Pavitt te be relicved of the
very great responsibility of handling the funds of the Banana Scheme, and to
be appointed Lo another posilion. There was at that time no susplcion of
any shortage and Mr Pavitt statcd that he throughout trusted Samasoni
implicitly. IHr Pavitt wns unable te arrange for any other person to take
over the position of cashicr and the accused continucd to hold that pest.

The Court agrees that the responsibility was in Tact an oncrous onc.
Bvidence wins given that ithe tetel ancunt involved fer oxample in onc pay-out,
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thaet of 47th January, was cver £25,000,

The question as to whielher the accuscd should be convieted or not of
the theft of £255.11.9 thus depends very largely on the admissibility of the
statement of 12th February ant! of’ the welight Lo be psiven to it as evidence.

Mr Motcalfc contends that the statement should not be admitted or at
worst should not be given its full face valuce for two reasons:

(1) The extrene mental distress of the accusced during the
investigation and the many conflicting explanations
s#iven by the accuscd under the stress of his mental
disturbancc.

(2) The fact that the statement made on the 412th February,
although cxpressed to be a veluntary onc, was in fact
made Iargely as o result of cross-cxamination by the
Police Officer concerned, Sub~Inspector Kruse, and thus
in violation of Rule No. 7 of the Judges' Rules which
reads as follows:

4 prisoner making a voluntary statement
must not bc cross—-cxamined and no question
should be put to him about it except for
the purpeosce of removing ambiguity in what
he has actually snid:”

As to the first point, Mr Metealfe's argument really amounts to this:
that when an accused person mnkes a number of contradictory explanations both
beforce and after the taking of a statement in writing by the Police, the Police
should not be allowed to sclect just that particular statement or series of
statements which tends to prove the guilt of the accused and to ignore the
rest.

The circumstances surrounding the making of the statement arc
important. It appears that in the course of reutince cnquirics by the
Supcerintondent of Police and the Auditor the accused wags nskod a namber of
questions, and his replics were noted by the Police stenographer; and at
some sta;e durinsg these enquiries, which terminated on the 3 st Jonuary,
Superintendent Philipp gave the accused the usual warning. This statenent wag
not sipgned and wos in fact not produced to the Court. The Superintendent was
unable to make centact with the accused later in connection with this
statenent but left a message for the accused to call at the Police Station
to sec him. The accused camc to the Police Station about mid-day on the
12th February. The Superintendent at that time was engaged and the accused
was intercepted by Sub-Inspector Krusc who informed the accused that he

~desired to ask him some questions. The accused was then tnken to the office
of Bub-Inspector Young, and Sub-Inspecctor Kruse questicnced the accused about
a cheque for £2.10.0 issucd by the accused on 4th February, which was
dishonourcd by the Bank »n prescntment. The accused said, "I maldc out the
cheque thinking that I had moncy in the Bank". Sub-Inspcector Kruse then
sald "Where did you get the moncy to pay the £2.10.0 that day to the helder
of the cheque?" The accusced ¢id not reply and it was not until the question
had been asked three tines that the accused said, "I ot the money from my
overtime which I kept in o drawver at the office”. The Sub-Inspector went on
"if you had moncy in the office why then did you have Lo issuc o cheque? I
am quite satisfied that you did not have any moncy when you were suddenly
called upon cither to pey up the sum of £2.10,0 immediatcely or have the matter
reported to the Police.™ After a considerable hesitation the accused said
"T ot the moncy from the petty cash with the intention of repaying it."
The Sub~Inspector then said "well then you must have had something to do
with the Bannna 3cheme shortase." After ceonsiderable hesitation the accused
replicd "Yes, I am responsible Cor that shorta;;e”.  The Sub-Inspeclor said
"How do you mean you arc responsible?" The occused said "I used the noncy™.

The Sub-Inspector then pave Samasoni the usual warning which, it is
to be noted, had already been given to him a fortnigsht beforc. After this

the Sub~Inspecclor says the "accusod cleeted te make o statement in the
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In the coursc of cross-cxamination ot the trisrl the Sub-Inspector
amplified his account of what tonk place between himsclf and the accused at
the time the statlement was talen. e says in his cvidence:

T told him that I had investipated his slore accounts and
Banle Account and wap satisficd thet he 1id not have any
moncy. 1 told him he must have had something to Jdo with

the Banana 3chemc shortage.  He began te make his statement
ofter this, perhaps about 1.30 pone While I was taking his
statoement I asked hin questions as to certain points; for
cxample, 'Was there any spccial reason for your taking this
money?' I usually had to lead him up o the peint and I then
let him carry on. while I was taking the statement, I said
to him 'How much moncy did you use from the Bonus money?' I
also asked him then 'How did you monage to keep this busincss
a secrct?' T also asked him 'What was the last timc you took
moncy from the Banana Scheme?'Y,

Although the accuscd had not actually been arrested and had pone to the Police
Station voluntarily in responsce to a request from the Superintendent I think
that he was virtually in custody when he made the statement. He had becn
intercepted by Sub-Inspector Kruse and taken to another reom at the Station
{or the purposce of o questiconing by the Folice.  Seme of the questiong o
which cxception was taken by Counscl to the accused were put to him prior to a
formal warning, and some subscquently when he was in fact making his statement.
There can, I think, be 1ittle deubt that Rulec No. 7 of the Judges' Rules was
not obscrved by Sub-Inspecteor Kruse and that many of the answers werc clicited
by cross-cxamination after the FPolice Officer had decided to charge him with
the offence of thoft. The question then arises as to whether this statement,
being obtaincd in violation of Rule No. 7 iz none the less admissible in
evidence and entitled to carry full weight as a frec and voluntary confession
by thc accused.

The origin and purpose of the Judges' Rules is explained by the Court
of Criminal Appeal in R.  v. Veisin (1918) 87 LJ.K.B. 574 at pape 577:

"TIn 1912, the Judges, at the request of the Home Sceretary,
drew up csome rules as juides for police officers. These
rules have not the lorce of law. They arce administrative
directions the observance of which the Police authoritics
should cnforcc on their subordinates as tending to the
{air administration of justice. It is important that they
should do so, for statements obtained {rom prisoncrs
contrary to the spirit of thesc rules may be rcjected as
evidenee by the Judse presiding at tho trial.®

1

The coffect of g contravention of cnc of the Judges' Rulcs is
18} Ry

discussed by the Court of Criminnl Appeal in R

Vo

Bass /1953/ 1 ALl

T.R. 1064 jcr

Byrne J. at pagc 1066:

"This Court has said on many occasinns that the Judpes

Rules

heve not the forec of law, but arc administrative dircctions

for the ;uidance of the IPolice nuthoritics.

Thrt meoans

if the Rules ore net complicd with, Lhe presiding Judgoe

that
may

reject ovidence obtaincd in contraventicon of then,

1T,

however, as R.

v. Voiuin shows, a statement is obtained

in contravention of the Julm

syl

D

Rulceg it may neverthcless
"

be admitted in evidence provided it was mode voluntarily.

Byrnc J. gees on to quote with approval the well-knewn passage from
Ibrahim” v. R. /?914/ A.C. 599:

"It has long been established

~
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positive rule »f IEnglish

criminnl law that no statoment by an nccuscd is admissible

in cvidence agninst hin unless it is
prosecution to have boeen a voluntary

shown by the
statement, in the
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sense that it has not been ehtained from him cither by foar Lﬂ
of prejudice or hope of advanta, v uxercised or held nut by a i
porgon in authority. The prirciple iz as old

ne Lord Hale."

|
"o ST |

|

|

The law on this subject is stated oven more conciscly by Tarke B. in
R. v. Doldry 21 Lel.M.C. 130:

.....,..4;

4,
"By the low of Ernglond, in order o reonder o cenfession \h:
admiasible in cvidence, it must bLe perfectly veluntary.© |

-pply1n~ those principles to the present ecase it appears that the
trial Judse has a discrceticn to adnit the statement of thoe accused,
notwithstanding the violation of Rule No. 7, if in his opinion that otatom(n
vias made voluntarily.

The extract above queted from Ibrahim's casc would appear to indicat(
that "voluntary" in this comncction could properly be applied to all |
statements which had been obtnined otherwisce than by fear of prejudicc or hoj
of ~dvantare held out by » person in authority. If this is intendeld as an |
cxhaustive definitien of "voluntary", with the sreatest rospeet I am inclined
to think that this Iimitalion is too narrow; and that o statement cannot be i)
regarded as voluntary if the interrogntion to which the accuscd person hag bd' !
submitted ig such as in the opinion of the Courlt may have imposcd o mcntﬁl'u
physical stroin on him to the extent that the statement sheuld be attributed
not to his ovm will but to his inchility to stand the strain any longcer. Thi
was bhe principle statced and applicd in the Australian case of Cornclius v,
R. (1976) 55 C.L.R. 275, In R.__ v, Knight (1905) 20 Cox C.C. 714 statements)
were rejected because they were obtainced [rom the accused beferce arrcst by
neans of a lons interrosation by a porsen in authority over hir.

It is hard to say from the cvidence preciscly what was the mental
state of the accuscd at the time he wads the statoement te Sub-Inspector Kruse
The Sub-Inspector in his ovidence says that he appearced then to be normal,
thoush he scemed rceluctant to roeply to questiong.  The cevidence of the
ilarleeting Officer, Mr Foavitt, makes il clenar thal on cvery occasion when 1hL’N
necuserd opokc to him, fros the time of the original disclosurc on 29th anunr
until the day after the making ol the writter statement to the Iclice the }

[RRRt
accuscd was in a highly cmetional stete and mentnlly very (hslurbu so muehy
s0 that Mr Pavitlt himocdll beeome Uistressoed.  Mr Topp, Governoent Aur‘ltur 1‘
sayc in his cvidence: ;

"Samasoni was nentally extremely disturbed. dny offorts by ‘“

ne to find out nore about the natter wade him still more
Qistressed, ¥

Superintendent Fhilipp eonCirms Uhin with reference to his own cnquirics '

100«

(RIW]
nade o number of contradictory statements, including once te Mr Invitt on the |
13th February that his statement to the Telice the provious day vas incorrcete
There ig oven scene small cvidence of mentnl disturbance in the statement f‘p~
itsclif. One senteonce of that statement rends:

c

There is some further suggestion of this in the fact that the nccusced!

"On Wedneslday 29th Fobrunry 1958 T knew thore was o
shortope of €255 and I mnde up wy mind to reveal the

shertoce.”

Y1 : - YA S hl L RN I cae e T . T .
The 200h Pebrunms 1008 Te o Tav ohieh oo w0t onist. o Zul-Inspcct

Fruse wing cross—ciuibie ! aboul Lhe obvious miatake o Februnry Por Janunry
he replicd that he jub it dn the siatesont because thot do whal Sancsond
aid. Ho attempt was noslc to corrcect it. Morcover the fact thot the
shorta;;e was £255 wag not lmewvn on the 29th Janunry. At the time the
oricinatl QlQClOSUPL wag mode the Pisure menticncd by Samasoni wag “nbout
£200",  On censideration of 211 the relevant ovidence T £ind it difficult e
cenclude that the statemernt was a veluntary cxplanation made by an cccused
person in the full pozsession of his Coculbics and nob ander cootional

strooss.iii,

Zven Af Lhese maticrs are not sufficicnt to cxclude the statoment of
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the accused they must I think be considercd very carefully when the question
of the weight to be attached e the statement is beins decided. Later in his
judement in Ibrabim  ve R, Lord Sumrcr says:

"It is te be obsurved that losically those objeetions all so
to the weiln and rnot te the ~dmlssibility of the cvidence.
That son having: knewrlod: e about thg matiter in iscoue
soys ~f Al ds dtoeldl relevant teo the issuc as evidencoe
against him. That he made the statement under circumstances
of hope, fear, interest, or ctherwice strictly ;nes only to
its weight,”

It is I think clgar that the statement as a whole cannot be accepted as
entirely accurate. A4t best it can only amount to a confession by the accused
that he had uscd certain funds belongin; te the Barana Board, without specific
details as to amounts or the times and nethods of the defalcations. The
evidence c¢stablishes that a number of olher poersons has access to the money
and had thc handling of it when payments were preparcd for and made to banana
rrowers. The accusced's statoment as 1t stands, if accepted, mercly poes to
show that the accused had been uilty off thelt of semc undetermined anount at
sone undetermined time {rom the funds of the Banana Scheme

In R wv. _guyynumnljbjgiil_é_ L.J.Q.B. 97 it wiaz held that the onus is
on the prosceutioh to show affirmatively to the setisfacticn of the Judrse
that the statement was not made under the influence of any improper induccment
and thoet the Judse should in the cvent of any doubt subgisting en this head
reject th¢ comlession, At pnize 95 Cave, J. quotes with approval the dictum of
Baron Iarke in the Queen ve ‘Warringhan -

(the presceutor is) "bound 4o sntisfy me that the confession
which he sceks to use againgt the prisconer was net eobtained
fron him by any improper neans. I am not satisfied of that
for it is impossible teo colloct fron the answers of this
witnegs whether such was the ease or not....l rejuct the
evidence »f this wviitness, not bedng satis{icd thot it was
voluntary. "

At paso S6 Cave, J. lays Jdewm that it is the duty of the prosccution to prove
in casc of doubt that the prisconcr's statenent was free and voluntary and if
they de not adequately discharge that obligntion the statement should not be
received.

ut shertly, T £ind Lthat the stalement of 42th February wag made by
ceuscd when he was virtually in custody and it was cxtracted from him by

l,ozxﬁ,istent crogs—-cxanination by a Pelice Officer, in violation of Rule 7 of
the Judies’ Rules.  That bednes oo, T have a diserclion as to whether or not
I admpit the statement in evidence, or —wive to it its full face value. T mo
admit it as cvidence against the accused if the prosccution proves to ny
satisfaction that it is the Cree and voluntery stotement of accuscd.  LAs
Lord Sumncr shys in Lbhrahim's case -

the matter is one Cer bhe Judiefe discrotion, depending

arsely on hig view of the imprepricty of the questioner':
conduct and the seneral clrcumstances of the case. ™

L careful consideration of the cvidence leaves nme in some  doubt
to whether the statement was in foct frce and voluntary. 1 do not find that
any inducement wag held out 1y the officer to the nccuzed, bhut it has net
beeon proved beyond rensonablo Jeubt that the statement was free and
voluntary in the sense uscd in the Corncliug case. There is o definite
possibility that the accuscd, vho fer sone time had been labouring under
rreat mental tistross - poibeo s hecnuse he as eashicr was ot lenst technieally
responsible for the shorta;w - had been induced by the Sub~Ingspector’
harassing cross—cxamination to make stotements which were nol accurate and
could not in any cvent be Jeseribed as frec and voluntary.

That beins so I think that T am bound te reject the accused’s
statenent, or ot least to hold that ne reat weisht coan be given teo it as
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