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SUTREME COURT. 1962. 18, May; 5, 6, 20 July:; 24, August. MOLINEAUX C.J.

Clnin for wrongful disnissal - Managing Director of company - failurc to
rnanage in sound and efficient mammer - nutual promises - breach of
contract.

The plaintiff was employcd as lMonaging Dircctor of B.A. Coxon and

Co Ltd fron April 1960; thc terms of enployrient being first discussed
between the plaintiff and the sccond dcfendant, von Reiche, and later
confirmed by lettor of 1 February 1960 written on belinlf of the first
defendant, E.!). Coxon and Co Ltd., The letter contained nutual proniscs
of n concurrent nature; the company pronising to pay the plaintiff as
Monaging Director a salary plus bonus and to grant hin cortain other
privileges incidcntal to the position; the plaintiff promising
sinultancously to conduct the mensgonent of the company in a sound and
efficicnt nmanner and to undertakc his responsibilitics to the very best
of his abdlity.

company's affairs and there was gencral dissatisfaction expresscd against

Subscquent events revealced that tho plaintiff's conduct was
otherwisc than in accordance with sound and cfficient nonegement of the

the plaintiff by most of thc staff members and against his managomant
from tho conpany's point of vicw.

authority and approval of thc conmpany as its agent) therc ensucd a heated

Upon some of thesc grievances being brought to the attention of
the sccond defendont (who throughout appcars to have acted with full

exchange between the plaintiff and the sccond defendant ending with the

latter terminating the employment of the plaintiff with the conpany, and
by his saying to the plaintiff he had better takc a nonth's pay in lieu

of notice, or words to that cffect.

In an action by the plaintiff claining a monetary sum for wrongful

disrmissal

JELD:

C

ATH

(1)

(2)

On the evidence, there was a breach of contract on the part
of thec plaintiff through his failure to perform a condition
precedent that was cxpressly undertoken by hin in the
agrcenent with the company, in that he did not conduct the
nanagerient of the business of the company in a sound and
cfficicent manner; ~nd wherc therc are dependant pronises,
as in this casec, that go to the root of the contract, it is
wcll established that failure on the part of onc party to
perforn what he has promised will rclicve the other party
from liability, and he is frce to trcat thc contract as at
an cnd.

While there were a nunber of isolated acts of the plaintiff
insufficicnt in themselves to warrant dismissal without
notice, such acts werc, when considercd in the aggregate
and in rclation to the conduct of the plaintiff as a whole,
sufficicnt to justify his disrissal without notice.

Boston Deop Sea Fishing and Ice Co v, Ansoll (1883)
Ch.D. 339; _Burnott v. Distributing igency Ltd /192
N.Z,L.R._169; and Clouston and Co Ltd _v. Corry (1905)

N.Z.P,C.C. 336 referred to.

Judgment for first defendant

——— -

A

of monctary sum for wrongful disnissal.

Phillips, for plaintiff.
Metoalfe, for dcfendents.
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MOLINEAUX C.J.: The plaintiff, Mr C.R. Rivers, commenced employnent
28 Managing Director of T,A. Coxon and Co Ltd, the first defendant, in
April 1960, following discussions with the then Monaging Dircctor, Mr K,
von Reiche, thc second defendant. The terms of agreencnt werc set out in
o letter dated the 1st February, 1960 and signed by I'r von Rciche as
Manoging Director for E.A. Coxon and Co Itd. Tho lctter was typcd by the
plaintiff although not signed by him, the terns being dictated by the
sccond def.cdant, end subsequently confirmed in evidence by both parties
as ropresenting the agrecnent between then. The text of this letter was
as follows:--

"Mr C.R. Tivers, 18t February 1960
Apia, Westorn Sanoa.

Decar Sir,

Following our recent discugsion concerning your
appointnent as Ilanaging Dircctor of IZ.A. Coxon & Coupany
Lirmited, I confirn the following arrangcrents.

SALARY: You will cormencc at a salary of &£( )
per annun rising to &( ) per crmun
in 5 years or socner as decided by the
Directors. Any further incrcments will
be at the discretion of the Dircctors.

BONUS:: In addition to szlary, you will be paid
a yearly bonus of 2%% on the nett profits
of the Conpany.

LIVING QUARTERS: The Counpany will provide you and
your fanily with living quartcrs, recasonably
furnished, frcc of rent.

OVERSEAS FURLOUGH: You will be granted 3 nonths
overseas furlough cvery threc ycars (thc
period of leave being assessed ot one
nonth for every ycar of scrvicc) on full
pay with return farcs paid for yourseclf
and fanily to New Zealand or to another
overscas country as cpproved by thc
Dircctors.

SHARES IN COLPANY: You will heve the right to
becone sharcholder in the Conpany and to
buy up to 5,000 sharcs or nore 2s approved
by thc Directors, ot one pound pcr share
(at-par).

It is understood of course thot you will conduct the
rnpngenent of the Copany in e sound and ¢fficient menner and
that you will undertalzc your rcsponsibilities to the very best
of your knowlecdge and ability.

Yours feithfully,
B.A. COXON & COMPANY LIIIITED
(Sgd.) XK. won Reiche
Managing Dircctor.
After comnencing his dutics in April 1960, the plaintiff wes
asciatcd by the sccond dcfordant until the latter left for Wew Zcaland
in Septauwes of that year, after which the plaintiff continucd as Managing
Dircctor alonc, w; *111 the tirc of the return of the second defendent
fron Ifew Zealand on the 9uh July, 1961. During the plaintifi's year of
nanagenent, there was some covidence that gross sales hod increased, the
rcnovation of part of the Company's preniscs had been continued following
the dcclarcd policy of tho Company, and roports concorning the progrcfs
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of tho Conpany's affairs subnitted by the plaintiff to the sccond defendant.
On his rcturn fronm Mew Zealand, the sccond defendont expressed satis-
fiction with the way things appcarcd to hin after a prelininary visual
examinntion of the promises. A fow deys after his return, however, the
staff assembled ond requested the second defendant to hear certain gricvancos
thant they had to nake against the plaintiff. This rcquest was granted

and a necting took placc at which a letter, in the furm of a gencral
resitignation by nost of the staff, was honded to the second defendant.

This letter oxpressced gencral dissatisfaction with the way the nlaintiff
had nonaged the affairs of the Company during the abucnce of the sccond
defendant. It was signed by sone thirty ncubers of the staff of o total

of forty odd, nnd contained a genernl stotonent of discatisfaction with

the plaintiff's manegenient, together with scveral specific grounds of
compleint. It comricnced with the words:

"¢, tho undersigned, have this day the 5th July 191,
resolved to bear on rccord the various cspects of our
gricvances ogainst our present innoging Dircctor, Iir Charles
Rayirend Mvers. '

There then followed the vorious complaints, of vhich soie arc discussed
below, and the letter concluded with the following words:

"In view of the above, we have decidcd to inform you
th~t unless you toke » decigive acticn in renoving the
present "anoger, we would desirce you to take this os our
fernal resignntion fron the firn's scrvice.”

kt this rectinz, nenbers of the staff were invited to voice their
complaints, and in addition to thosc sct out in the letter, scveral
further conplaints werc rnde ~rninst the plaintiff by different nenbers.

4 fow doys ofter the neeting on the 13th July, 1961 the plaintiff
rcaucsted the scecond defendent to be olloued to decl with the matter a
lionoger in his own way, suggesting that the ringlenders be fired. On
inquiry being nade by the sccond defendont, scveral scenior nciibers of the
firr who had signcd the letter of resignztion, when interviewed by hin,
reoffirned their intention to resisn if the pleintiff should continue as
ll'n~ging Dircctor. Discussion ~a to whether they had in foct se reaffirmed
their intention to resign, led te o soncwhat heated exchrnge between the
plaintiff ond the sccond defendent, during the course of which the latter
sndd ell, you had better resign™, to which the plointiff repliced “Why
shculd I? I heve donc nothing wreng.? The conversation gnthered nencntws,
amd cnded by the sccond defendant terminnting the cmployjent of the
plaintiff with thce Conpany, and by his seaying that the pleintiff hed
bctter take = month's pay in licu of noticc, or werds to that cffcct. This
the pleintiff did not do, ~nd in fact he was prid up to the end of the
nonth of July. )

Tollowing correspondence between the Solicitors for both partics,
the present procecedings were comvenced, in which the plaintiff claims the
sunn of £2,390.11. 3 for wrongful dismissal, being onc year's salary in liou
of noticc, compensnation in lieu of furlcugh, 2nd bonus on nett profit in
terns of the agrcerent. The defendrnts plend thet the sccond defendont
gove the plointiff the opportunity to resign; that he vas offercd onc
nonth's selory in licu of noticc in addition te his selary for the nonth
of July, 1961; that the plaintiff conducted the nenegenent of the Conpany
go, negligently, incefficiently -nd inproperly that the defendents were
Justificd in disnissing him without any noticc. It is further alleged
that the plaintiff did not conduct the meonazgeient of the Conpany in o
gound ond cfficient uanncr, and further that he failed to qualify as a
Dircctor of the first defendrnt, by rcason of his not having ccquired the
nininun nunber of shares os sct out in the Articles of Association, ~nd
for thnt reason was not entitled te notice. '

Throughout, it appecrs thnt the sccond defondant acted with the
full nuthority -nd approval of the first defendant, ns its agent, and that
the contest lies between the plaintiff on the one hand, ~nd the first




defendant on the othor.

The letter deted 1st Fobruery, 1960, contoains nutual proniscs of
a concurrcnt nnturc, cach dependont on the other. The first defendent
prorises to cngage the plaintiff as lianaging Dircctor and to pay hin 2
8~L:ry plus benus, and to grant hin certsin other privileges incidental
to the position as sct out in the letter, ~nd the plointiff premiscs
gsirultancously:

(1) to concuct the ranngenent of the Conpnuny in o sound ~nd
cfficicnt nenncer; ond

(2) to wndertake his responzibilitics to the very best of his
ability.

The proniscs of the nleintiff go to the root of the contract, and provide
the cssence of the consideration for which the first defendant cngazed
hirv., A1l tho privileges ~nd criolwsents incidental to the position of
aneging Dircetor wverc to flow "on the understanding of coursc that® or
provided thzt he conductcd the managerient of the Company in o sound and
cfficient nenner, ~nd wicertook his responcibilitics to the very best of
hig ability. They go beyond warranty. The plaintiff stoted that he hed
aareed to the inclusion of thesc provisioas. By such agreercnt he had
cxproessly undertoken o mencge the business in 2 scwad and cofficicent
nenner, ~d it was on that undersionding or brsic that the defendrnts
had cngeged hii. “here there nrc dependant preumiscs, o5 here, thot go
tc the root cf the contrnct, it is well cstablished thnt failnrce on the
p.rt of onc party to pcrforr what he has promised will relicve the other
prrty fron liability, and he ig free fo tre..t the controct cs at ~n end.
This ngpeet of the law of controct is clearly sunnerized in 8 Halsbury
3rd Rda. 198 paras. 334/335. 1he plaintiff hol cxpressly undertoken to
conduct the nenrgenent of the Conipeny in o certain nenncr, ond if he did
not do so, then the first defendants wvere entitled to trect the contrect
ag discharged. "hether the plaintiff did cenduct the nenegenent of the
Comipany in a sound ond officient nanner is o question of fact, and on the
cvidence pleced before ne, I ai of the opinion thot he feiled to do so.
After ~ first{ mecting at thce house of Ilr .. Berking, at which
scvernl wenior renbers of the stafl ammounced their intention of resigning
there ena then bechrusce of the plaintiff's conduct, the stalff agreed to
cmrry on until Mr ven Reiche's return fronm Hew Zesland.  On his rcturn,
the; prescented hin with an ultinctws to the offect that they would resicn
unlese the plaintiff was ronoved. It is difficult to cenceive how such o
decdsion, confir:ed as it was later by the Scerct:ry of the Coupany ond
departential hends wvhen interviewcd by lir von RPoiche, could have boen
reached had the plaintiff been handling the stoff officiently. The statc
of ~ffairs that confrontcd l.r ven Reiche on his rcetuim from I'cw Zceloand
W, in ny viewr, gquite inconpatible with the concept of sound znd cfficicnt
nancusectient over the preceding period, and this is <o quite apart fron the
intrinsic nerit or dencrit of the particulnr conplainte allcged. The fact
of wrefusnl to continue to work under the pleintiff reflects, to iy nind,
the ontithesis of sound ~nd efficient nanagerent, ot cny rete ns for as
the control of the staff was cenccerncd. Aduittedly the contrel of the
stoff did not coiprisce the only dutics for which the plaintiff was
cngeged, but it is corron knowledge thet the obility to control stoff
sotisfactorily is one of the nost inporteat, if not the irost inport-nt
aspect of 1inegenent in v larsc comvercinrl concern such on 1.4, Coxon &
Cc Ttd. Thexre were, hovever, other conplaints reloting to the pleintiff's
nencgenent thet vere not effectively riet, »nd which arc regerded as
¢stnblished. The decision of the plaintiff thnt the Conpany should pay
the ~nmount of n srniall fine for ~ traffic offence cornitted by hin, but
that an ciaploycce of the Coiiprny vho found hingelf in o sinilar position
should pey lis own fine, could only fostecr discentent anong the atoff.
Snall in itsclf, this decision rcfleets little credit on the plaintiff as
[onoging, Dirceter. It eppeared thet on sorc ocersions the pleintiff usced
Conpnny tronsport for private purposes, without cnsuring thot the proper
hire chrrgos for the use thercof werce put through, snd this was known to
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sonc of tho staff. Therc was g conplaint that tho plaintiff was in the
habit of taking goods aftey hours and having then chargod to his account
the following day or ?erhaps latepr., Fvidence was given that sone shirts,

a pair of shocs ond 67 yards of Tapa cloth went missing on different
occasions. Although not proved to ny satisfaction that the plaintiff

wes responsible for thesc ghoytoges, I feel nevertheless that he should

not have cxposcd hinsclf to the risk of criticisn by the staff, by adopting
o practicc that was gapnblo of resulting in tho losses conplained of, and
which was to say thc lenst moncwhat unusual. The subjccts of thesc threc
conplaints ip thonselves reaulted in cxpressions of discontent by differcent
nonbers of tho atnff; thoy 2ll rcsulted in a loss of revenuc to the
Conpany, and in ny viow, were not consistent with sound and cfficicnt
nanagenentg, Jugh eonduct could only engender o fceling of disrespect for
the plojptiff which in itsclf was injurious to the intercsts of tho
Conpany, Of Loro consequence, perhaps, was the policy adopted by the
plainti{f in regerd to the issue of advances to traders upon security.

No voluntion by a conpetent valuer appears to have been nade in respect

of ony onc of the properties referrcd to in the list of nortgsoges tendered
in evidence. Sone of the sccurities arc noted as being very old and
decayed. All the accounts arc outstanding to some cxtent, and the ncasurc
of the sccurity in relation to the amount ndvenced is dearly insufficient,
being well below what is regarded as normel corrcrcicl practice. Five of
the advonces issued by the plaintiff amount in the aggregate to the sun of
£2,430, whererns the total value of the sccurities upon which these enounts
were cdvanced is only £1,050, or somcthing likc 43% of the ancunt advanced.
The value of the remnining scven securitics was not stated. The nced for
sccurity indicntes thet in the opinion of the Menager, the personal security
of the trader concerncd is insufficient, and that it was nccessary in the
interests of the Company to sccurc the amount of the advance in the event
of thc trader not being able to ncet his comnmitients. It is evident

when such a step is taken that the value of the sccurity is naterial, and
that o proper valuation should be nede with a vicw to asscssing the anount
that would be safe to advance upon such security. In ny view, the
practicc adopted by the plaintiff in regard te the advances to traders was
inadequate. Ilnving regard to this evidence, as I have said, I have rcached
the conclusion that the plaintiff did not in fact conduct the manngencnt
of the Company in a sound and efficient manner.

Apcrt fron these natters, therc was further cvidence, falling short
of proof perhaps, that tended to iwke the defendents dissatisficd with the
conduct of the plaintiff during his ycar of nenagenent.

The plaintiff subnitted o balance~sheet to the second defendant on
his rcturn fron New Zcaland containing crrors of £2,000 and £10,000
respectively, which inflated the nctt profits of the Conpany by these
anounts. Thecre was the natter of a refrigerator alleged to have disappcarcd
fron the flat occupicd by the plaintiff, inconclusive perhaps in itself as
against the plaintiff, but from the second defendant's point of view, not
adequately accounted for. The recduction of the interest rate on the
plointiff's nortgnge to the Conpany fron 65 to 5¢ after the second defendant
went to New Zealand, left a fecling of suspicion in his nind, as he stated
that he was not awere that such o rcduction had becn authorised. No doubt
he had ceusc to be genuinely dissatisfied with the plaintiff's managenent
rfter the cnwiecration of the various complaints nentioncd at the staff
nceting and later. The plaintiff's handling of the sccuritics to traders
could only hove causced hin concern. Cash shortages uvere reported but not
accounted for. On the over-all position, TAn satisficd that the defendant's
conduct was gcnuine, nnd not frivolous or vexatious. Genuine dissatisfaction
on the part of an cmployer, cven though no good grounds arc cstablished,
is sufficicent for an cnploycr to deterninc the services of a servant
without notice. Diggle v. Ogston Motor Co (1915) 84 L.J.K.B. 2165:

34 Digest 72 parn. 491: also Comclly v. Lobour Daily Ltd (1925) S.R.
N.S.W. 398: 34 Digest 72 para. 491 (i).

It was contended that sonc of the natters referred to were too
trivicl in thenmselves to warrant the disnissal of the plaintiff without
notico, but singlc scts which in thenselves nay be insufficient to warrant
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disnisscl without notice en the part of an cnployer, nay in the aggregatc
justify such ~ction. Bowen I..J. in Boston Dccp Sco Fishing & Ice Co v,

Anscll (1838) 39 Ch.. D. 339 stated such o proposition in the following
nanner.:

"ThHere my be cases wherce the breach of confidence ~nd
good faith towards the master could not arisce fron a sinple
isolated nct, but wruld be founded on the cccunulation and
rcpetition of such acts............cascs of isolated ccts
which, if they occurred singly, would not in thensclves
anownt to o violation of the confidential rel~tion or breach
of thc faithful servicc which the servant is bound to render.
In that class of cascs, it is perfectly proper to consider
whether on the whole the conduct of thc scrvant has becn such
a9 to anount tc a breach of confidecnce, and if it has not,
the naster will not be justificd in the disnissal.™

This vicw was followed by Adans J. in the case of Burnctt  v. Distributing
Agency Ltd /1923/ N.Z.T.R. 169, p. 170, whorc sonc of the isolated octs
conplained of, which taken in the ageregate were held to justify disnissal
without notice, werc sirdilar to the typc of conduct corplained of in this
cnsc. In Clouston & Co Itd v, _Corry (1905) N.Z.P.C.C. 336, p._341.

The Privy Council held thot -

there is no fixed rule of lew dcefining the degrce of
nisconduct vhich will justify dismissal. Of coursc there
ney be nmisconduct in a scrvent which will not justify the
determination of the contract of scrvice by onc of the
partics to it, agninst the will of the other. On the other
hand, nisconduct inconsistent with the cxprcss or inplied
conditions of service will justify dienissal......... The
question whether the nigconduct proved establishes the
right to disniss thc scrvant nust depend upon the facts,
and is a question of fact.®

In the present casc, therc arc o nunber of isolnated acts of the
plaintiff which c-uscd diss~tisfaction on the part of the first defendant,
and which when considerced in the aggregete, and in rclation to his conduct
as n whole, orc sufficient, in ny vicw, to warront thce action taken by
the second defendnnt.

In the result, I an of the opinion that there was a breach of
contract on thc part of the plaintiff, through his failurc to perform o
condition prcccdent that was cexpressly underteken by hir in the agreenent,
in thnt he did nct conduct the rimnngenent of the business of the Conpany
in n sound nnd officicnt innner; ~nd 2lso, on ~ revicw of the whole
situation after his return fron Mew Zealand, the sccond defendnnt was
genuincely dissatisficd with the pleintiff's conduet in respect of o nunber
of motters, which in the aggregnte justificd the determination of his
scrviccs without notice. That being sc, it is not necessary to consider
the technical defonce reiscd concerning the alleged foilure of the plaintiff
to toke up the vequisite nunber of sharcs for qualification as a Dircctor.

Judgnent will be for thce first defend~nt, with costs and
disburscnents as fixed by the Registrar.



