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IN RE TAFJ LEOTA

COURT OF AFPRAL. 1964. 22, 2,, July. HUTCHISON J. McGREGOR J.
GRESSON J.

Contempt of Court ~ whether Supreme Court hes jurisdicticn teo commit for
contempt - whether there is right of appeal from committal and sentence for
ccntempt.

The Supreme Court of Western Sameca has, ns a superior Court of record,
Jurisdiction te eommit for contempt in criminal rocecdings.

R v. Gray 69 L.J.Q.B. 502; Nash y. Nesh : In re Ccbb /1927 N.Z.L.R.
495; an! Helmore v. 3mith (4 882; 35 Ch. D. 455 referred tc.

An orler for committal madce by the Supremc Gurt, being an crder made
summArily, cven if it am-unts tc 2 convicticn cannr-t, in terms of sccticn
53 of thce Judicature Ormlinance 1961, be a conviction cn a trial bef-re the
Supreme Court; aceordingly, the Court of appeal of vWestern Samoa has no
Juriscdiction to comnsider an appeal frem such an arder of the Supreme Court.

0'Shea v. 0'Shea and Parncll (1890) 45 P.D. 59 (C.i.); ! .lunbanl v.
Attnrney-Gcnuml of 1 Trinids 4(1 an‘ Tnbnho 216/ A ull E.R. [04; an Isu“x;«_j,

Reginam /195%/ 4_ 411 E.R. 827 roferred t.

Motion dismisscd.
MOTION for leave to appenl against committzl for contempt.

Sanders (of tho New Zcelsnd Bar) and Mctcalfe, frr appellant.
Frapwell, attorney-General, for respondent.

Cur. adv. wvult.

The judgment of the Crurt was delivered by McGREGOR J.: The
appellant 13 a Semoen mcdical jractitirner in chnarge of a hospital in the
Island of Sevei'i. He is well cducated, having spent four years at the
Mcdical Schocl in Fiji. On the 14th May 1964 he was served with a subpocna
requiring him to appear bef:re the Supreme Crurt at npin at 9.30 a.m. on
the 12th June 1964 to testify concerning o charge ~f manslaughter, an it
wes intended that his cvilence shrull! be dirccted to¢ the fact and cause cf
death of the deccascd. He failed te appear as dirccted, a bench warrent
was issued, and he finally appecared at the trial ~iter 5 o'clock in the
ovoningz. usfter the hearings cf thc manslaughter trial the appcllant was
brcught before the Chief Justice and aske! to explain swihy he had not
appcared as summoned. He admitted service of the summons and made an
explanation t° thc effcct that he hal, ~wing te pressure of his melical duties,
overlookud the date of the hearinz. The Chief Justice male an order
ormmitting the appellant t- one menth's impristnment.

On the fellewin: day the 41 3th June the appellant moved the Suprcme
Court for lecave to appeel tn this Crurt against the sentence of imprisonment
imposed by the lcarnci Chief Justice, who thereupon rcleased the appellant
on bail. On the 8th July, the Chicf Justice removed the m-tion into this
Court jursuant to scction 55 of the Judicature Ordinance 1961. The appellant
was further granted lonve to amend the mcticn to include a further question
whether tho Suprecme Crurt ~f iiestern Samoa has an inherent jurisdiction to
punish for contempt.

This Court has therefore t~ consider two questions, first whether
the Suprcme Court of Western Samca has jurisliction to commit for contempt,
and secondly if such jurisdicticn exists whether there is a right of appeal
te this Court from any such committal and sentcnce. A question has also
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been raised whether in this instance the appellant was accorded his
constitutional rights, but that questicn, as his counsel agreed, arises
only if there is a right of appeal.

There is ne statutory authority in Western Samoa t» commit for
contempt of Ccurt, but under Article 114 of the Constitution “law" is
defined as meaning any law for the time being in force in Western Samoza,
and includes the Constitutinn, any Act of Parliament, and among other things
the English common law and equity for thc time being in so far as they are
not excluded by any other law in force in Western Samoca. Contempt of Court
has been rccopnised by the common law of England for many centuries, and the
superior Courts by virtue of the commen law have an inhcrent jurisdicticn
to punish criminal contempt by the summary process of attachment or
committal. 4s long ago as 1900 it was said that the jurisdiction to commit
for contempt is not a new fangled jurisdiction, but is as old as the common
law itself, of which it forms part (R.v. Gray 69 L.J.Q.B. 502, 505 per Lord
Russell of Kilewen C.J.).

Criminal ceontempt consists of words or acts obstructing or tending
tc obstruct the administraticn of justice. The Supreme Court of New Zealand
has prescrvcd unimpairced and unaffected its ~riginal jurisdiction to
secure thc efficiency and purity of the administration of public justice
by dealing summarily with all conduct which is recognised by the common law
as amounting to criminal contempt of Court (Nash v. Nash : In re Cobb
792,/ N.Z.L.R. 4,95). while therc are now statutory provisions in varicus
Jurisdictions, such prnvisicns are to a large extent declaratery of the
common law, and wilful discbedience without lawful excuse of any order or
direction of the Court in the course of the hearing of any proceedings is
a recogniscd instance of criminal contemp:t. In the present case the learncd
Chief Justice has adjud.cd that the appellant wilfully and without lawful
excuse disobeyed the summons to appear as a witness.

Although the Bnglish commen law is now part of the law in force in
Vestern Samta, it is part of such law only to the extent that it is nnt
excluded by any other law in force in the Independent State of Western Samca,
and it is suggested by the appellant that the inherent jurisdiction to
cemmit for contempt noe longer applies by virtue of the rights conferred by
the Constitution. In our view, however, therc is nothing in the Constitution
~r in legislative enactments which might be regarded as inconsistent with
the preservation of the inherent peower to commit for contempt. 4Article 13
~f the Constitution under which freedom of speech and cexpression is prescrved
t~ citizens of Western Samoa preovides that such rights shall not affect the
operation of any existing law for preventing contempt cf Court. Scction 7
of the Crimes Ordinancc 1961, which provides that no onc shall be convicted
of any offence at common law, is expraessly subject to the proviso that
nnthing in that sccticn shall 1limit or affect the power of any Court tc punish
for contempt.

In 21l cases of alleged contempt of Court the question to be decided
is whether the acticn complained of is calculated to interfere with the
proper administraticn of justicce. It is necessary for the administratiocn
of Justice that the Corurt should have full power to exercise control in the
hearing of actions, anc a power of discipline in the conduct of proceedings.
The object of committal is "not to vindicate the dignity of the Court or the
person of the Judge, but to prevent undue interference with the administration
of justice". (Helmore v, Smith (1887) 35 Ch. D. 455 per Bowen L.J.). Ve
therefore hold that the Supreme Court of Western Samoa has, as a superior
Court of record, jurisdiction to commit for contempt in criminal proceedings.

The next question for consideration is whether there is a right of
appecal from the Supreme Court where such Court has summarily committed for
contempt. The right of appeal in criminal matters is contained in section 53
of the Judicature Ordinance 1961. There it is provided that a person
"convicted on a trial held before the Supreme Court" may appeal to the Court
of Appeal against his conviction in certain circumctances. In England until
the Administration of Justice Act of 41960 there was no appeal from a committal
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for contempt in the Hish Court. If the contempt is criminal, an appeal on
the merits would really be an appeal from a summary conviction, and therefcre
wruld not lie (0*8hca v._0'Shea and Parncll (1890) 15 P.D. 59 Cohis_at p. 64).
There was, however, and still is a recognised exception in that an appcal
does in certain limited circumstances lie from Cclonial Courts te the
Judicial Committee of the Privy Ccuncil, but this has its origin in the
prerogative yight of the Queen by virtuc cf which all her subjects, by
special leavé. may have access to Her Majesty_in Council. (ambard v.
attorncy-Gengpal of Trinidad and Tcbage /1936/ 1_ 41l E.R. 704, 706).

This Court is a Court of Appeal crcated by Statute, the Judicature
Ordinarce 1964 Part III. It has no appcllate authcrity except such as is
conferred by the Ordinance. The sole griund relied on to support the
present applicaticen is section 53 of the Ordinancc, whereby a person convicted
on a trial may in certsin cascs appeal tc the Court of Appcal. We have
been referred to Egggggmy;nﬁeginamJ[iﬁijLi all E.k., 827. Under the West
usfrican Court of hppeal Ordinance a person convicted by or in the Supremc
Court has a right of appeal to the Court of Appcal. The appellant was
brought up on summons and fined in respcct of conduct as a barrister which
was trcated by the Judge as being contempt of a criminal kind. Their
Lordships hcld that the order for payment of a fine and for imprisnnment
in default made by the Judge of the Supreme Court for contempt of Court of
a criminal nature was a convicticn within the mcaning of secticon 10 of the
Nigerian Ordinance, and they were not preparetl to accept the view that to
interpret the word "convict" as giving a right of =2ppecal in the case of o
criminal contempt involved the disregard of any fundamental principle merely
because the Inglish Act was sc worded as clearly to exclude such a case.

The decision must be regarided as limited tc the constructicn of the Ordinence
with which the Board was concerned.

While therefore it may be that the order for committal in the present
instance amounted to a conviction, we are of the opinion that such
conviction cannct be regarded as being onc "on a trial®™ hcld before the
Supreme Court. The proceeldings are of a summary nature, and the Ccourt acts
brevi manu. The person charged is called before the Crurt in a summary
manner to show cause why he should not be punished. He is not required to
plead to any charge. “Where the contempt is in the face of the Ccurt the
punishable ceonduct does not need to be proved by cvidence. In the present
instance the appcllant was merely called on to admit that he had becn duly
served with the summens. The summrns directed the appellant to appear
before the Suprene Court to testify what he knew concerning the charge of
nanslaughter, and it contained a warning that in default of attendance he
would be liable to a finc of £50 or impriscnment for six menths. In our view
it cannot be said that the order for committal, even if it amounts to a
conviction, was a convicticn on a trial before the Supreme Ccurt. The order
macdle was an order made summarily under the inherent jurisdiction of a
supericr Court ~f record. The power is one which is a neccessary incident
in every superior Court of Justice, incident~l t the proper conduct of its
proccedings. In our opinion there is no jurisdiction in this Crurt to consider
an appeal from the or.ler of the Chief Justicc.

Submissions were nls® made by counsel for the appellant in regard t»
the sentence which it was centended was excessive. As this is a matter in
respect of which we have no jurisdiction it would not be proper for this
Ccurt to comment nn the punishment inflicted. Appellant's only remedy
would be to request that the matter should be considered under article 140
of the Constitution. The mction is dismissed.





