MILFORD BUILDERS COMPANY LTD v MILFORD CONSTRUCTION LTD
AND ATTORNEY GENERAL

Supreme Court Apia
Ryan J
20 July 1988

PRACTICE AND PROCEDURE - Limitation Act $ 21 not complied with -
application for leave to bring proceedings - application to
strike out claim as time-barred.

HELD: Application for leave to bring proceedings against
second Defendant refused.

CASES CITED:

- Milford Builders Ltd v Western Samoa_ Shipping Corporation et al

STATUTES:

;

Limitation Act 1975; § 21
Acts Interpretation Act 1974; § 5(1i)

Sapolu for Plaintiff
Philipp for First Defendant
Grace for Second Defendant

Hax

The Second Defendant has moved for the following orders:

{(a) An Order that the Statement of Defence dated 17 June
1985, as amended by the Amended Statement of Defence
dated 26 July 1985, be further amended to raise, as a
matter of defence, the limitation bar under sections
21(1)(a), 21(3) and 21(4) of the Limitation Act 1975
and the prejudice suffered thereby by the Second
Defendant;

(b) An Order that the action against the Second Defendant
be struck out;

{(c¢) 1If the action against the Second Defendant is not
struck out, that the cause of action in respect of the
Second Defendant be particularised;
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(d}

{e)

An Order that the Plaintiff pay $7,000 costs of the
Second Defendant;

An Order waiving the requirements of an affidavit in
support of this application.

UPON THE GROUNDS that:

{a)

(b)

(c)

(d)

{(e)

(f)

{g)

The issue of non-compliance with the limitation
provisions goes to jurisdiction and may be raised by
the defence at any time, even on the eve of trial;

The Plaintiff has failed to give the required notice
under sections 21(1)(a), 21(3) and 21(4) of the
Limitation Act 1975;

The Plaintiff commenced its action prior to filing an
application for leave under section 21(2) of the
Limitation Act 1975;

The Plaintiff has failed to prosecute its claim with
due diligence and the Second Defendant has been
prejudiced thereby;

The Statement of Claim alleges no cogent theory of
liability against the Second Defendant and has not been
amended or further particularised (as is contemplated
by clause 11) despite full discovery against the Second
Defendant;

The Second Defendant has been put to considerable
expense in complying with discovery, arranging the
examination out of Court of a material witness desiring
to depart Western Samoa, and preparing this
application;

This application may be decided on the assumption that
the allegations in the Statement of Claim are factually
correct, that they may be expected to be amplified at
the hearing of the action, but as pleaded give fair
notice of the substance of the Plaintiff's claim.

The Plaintiff has filed an application for an Order to bring
proceedings against the Second Defendant and for a further order
that the Plaintiff is not time-barred for its failure to give
notice to the Second Defendant under Sections 21{(1)(a), 21(3) and
21(4) of the Limitation Act 1975.

The claim was first lodged by the Plaintiff against the lst and
2nd Defendants in April 1985. There has been masterly inactivity
on its part ever since. The Statement of Claim para 11 reads as

follows:
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"PHAT until the Plaintiff can obtain full and comprehensive
details by Discovery of the method of and manner of the
payments made by the Second Defendant under the said
contract, the Plaintiff is obliged to sue both the above

named First and Second Defendants to recover any amount due
and owing to the Plaintiff by virtue of the payments made
incorrectly to the First Defendant.”

Discovery was duly made on 19 September 1985. Inspection
followed but the Statement of Claim remains unaltered. Discovery
was ordered against the Plaintiff in July 1985. An affidavit of
documents was sworn by the Plaintiff on 9 April 1985 and
notwithstanding the various allegations made by it in the
Statement of Claim in relation to a contract between it and the
Electric Power Corporation for $480,000 tala, the affidavit of
documents of the Plaintiff is completely bereft of the mention of
any documents discoverable or otherwise.

At the outset of the hearing of the motions Miss Sapolu for the
Plaintiff sought an adjournment on the grounds that counsel for
the Plaintiff Mr Lockhart Q.C. was not able to be present. it
seems that Mr Lockhart had another fixture earlier this week and
had hoped to combine both matters in the same journey from New
7zealand. I refused the adjournment because of the history of
this claim, the numerous adjournments and the failure .by the
Plaintiff to actively prosecute its claim. It really is not good
enough that the Court should be virtually trifled with and that
the parties other than the Plaintiff should be put to.
considerable time and effort to comply with the whims of the
Plaintiff when and if it is disposed to do anything.

The relevant section in the Limitation Act 1975 is section 21,
It reads as follows:

"21. Protection of persons acting in execution of statutory
or other public duty --

{1) No action shall be brought against any person
(including the Government) for any act done in pursuance or
execution or intended execution of any Act of Parliament, or
of any public duty or authority, or in .respect of any
neglect or default in the execution of any such Act, duty,
or aunthority, unless--

(a) Notice in writing giving reasonable information of the
circumstances upon which the proposed action will be
based and the name and address of the prospective
Plaintiff and of his solicitor or agent (if any)_.in the
matter is given by the prospective Plaintiff to the
prospective Defendant as soon as practicable after the
accrual of the cause of action; and
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(b) The action is commenced before the expiration of one
year from the date on which the cause of action
accrued:

provided that, where the act, neglect, or default is a
continuing one, no cause of action in respect thereof shall
be deemed to have accrued, for the purposes of this section,
until the act, neglect, or default has ceased:

pProvided also that the notice required by paragraph (a) of
this subsection may be given, and an action may thereafter
be brought, while the act, neglect, or default continues:

Provided further that any such person may consent to the
bringing of such an action at any time before the expiration
of 6 years from the date on which the cause of action
accrued, whether or not notice has been given to the
prospective Defendant as aforesaid.

(2) Notwithstanding the foregoing provisions of this
section, application may be made to the Court, after notice
to the intended Defendant, for leave to bring such an action
at any time before the expiration of 6 years from the date
on which the cause of action accrued, whether or not notice
has been given to the intended Defendant under subsection
(1); and the Court may, if it thinks it is just to do so,
grant leave accordingly, subject to such conditionsg (if any)
as it thinks it is just to impose, where it considers that
the failure to give the notice or the delay in bringing the
action, as the case may be, was occasioned by mistake or by
any other reasonable cause or that the intended Defendant
was not materially prejudiced in his defence or otherwise by
the failure or delay."

it is common ground that notice under s.21(1) was not given. The
Claim was filed on 2 April 1985. It alleges monies paid
wrongfully in 1983. It seeks interest from 1 April 1983 and
presumably implies that that was the date on which payment was
due and then the cause of action arose. Notice therefore should
have been given by ist April 1984. 1In fact no formal notice has
ever been given although clearly the 2nd Defendant was alerted to
the claim when the documents were served on 29 april 1985,

Section 21{2) allows the Court to grant leave to an intended
plaintiff to bring an action against the intended Defendant
within 6 years from the date on which the cause of action
accrued, and accordingly it is still open to the Plaintiff to
apply for leave within that 6 year time frame. The time which
has now elapsed is 5 years and 3 months.

This is not the first occasion on which this particular Plaintiff
has been involved in an application of this nature. In Milford

276



Builders Ltd v Western Samoa Shipping Corporation et al this
Court rejected an application for leave. During the course of
his exhaustive judgment which reviewed the authorities in this
field Bathgate J noted that the intended Plaintiff had commenced
its action in precisely the same manner as in this case viz. by
service of a summons and statement of c¢laim. Again in that case,
as in this, the Government took steps in reliance upon s.21(1)
and the Plaintiff sought leave by making an application under
8.21(2). The application was refused and at page 20 the
following passage occurs:

"In the present case T have found that there was no notice
at all given under section 21(1)(a). The question of the
sufficiency of the notice does not arise. The provisions of
section 5(i) of the Acts Interpretation Act 1974 apply. The
true intent, meaning, and spirit of section 21 of the
Limitation Act is to protect persons in the position of the
second and third Defendants, acting in pursuance of any
public duty or authority from stale claims and to ensure
they have notice of the claim against them as soon as
practicable after the accrual of the cause of action giving
rise to that claim. For the Plaintiff to commence its
action without any prior notice, and then to be able to get
leave to continue with the action would in my opinion be
contrary to the true intent, meaning and spirit of section
21. Except as provided in Kaihe's case the section does not
authorise the Court to grant leave retrospectively in
respect of the action already commenced. In my view I have
no jurisdiction to grant the application now sought by the
Plaintiff for leave under section 21(2) to enable the
Plaintiff to continue with its action."

With that passage and decision I wholeheartedly concur. The

present case differs not teo any significant extent. Accordingly
the application for leave is refused.

I think I should say in conclusion that my perusal of the papers
indicates that the Plaintiff would be in great difficulty
resisting the 2nd Defendant’s claim to dismiss the Plaintiff's
claim to strike out, both on the failure to prosecute ground and
also the failure to disclose a cause of action., It is not
necessary for me to make any finding in respect of either of
those claims. The Plaintiff is refused leave to bring an action
against the 2nd Defendant. The claim against the First Defendant
is naturally enough still extant.

As to costs: The 2nd Defendant claims costs in the sum of $7000,
With all due respect to the 2nd Defendant it does seem to me that
much of that expenditure may well have been avoided had a motion
based on s.21 been filed earlier in the piece. The 2nd Defendant
is entitled to some costs however which I fix at $1500.00. .
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