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CONTRACT LAW - contractual relationship can create a fiduciary 
relationship - implied term to be read in that Defendant 
personally liable. 

COMPANY LAW - Limited liability - whether limited liability 
existed - non-existence of company at time of entry into contract 
- genuine belief company duly incorporated - distinction between 
incorporation and limited liability - infer personal liability on 
the part of the agent where the alleged prificipal is not in 
existence. 

 he-plaintiff‘sued the Defendant for the balance owing for work 
carried out on the renovation of a building. There was a defence 
raised at the hearing that the Defendant was no't personally 
liable for the moneys claimed but that the company Samoa 
Handcraft Limited was responsible. 

HELD: In addition to the contractual relationship an implied 
fiduciary relationship existed whereby the Defendant 
was to be responsible for the payment of the moneys due 
under the contract should there be no such legal entity 
as Samoa Handcraft Incorporated in existence then or 
ever. 
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Cur adv vult 

The Plaintiff sues the Defendant for $62,794.00 being the balance 
of $88,445 for work carried out on the renovation of a building 
at Tauese, Apia, in late 1989. 

There is very little dispute as to the facts and quantum is 
admitted. The action took a rather unusual turn at the hearing 
on 11th February 1992 when' counsel for the Defendant, Mr Puni, ' 

raised as the only defence, prior to the calling of evidence, 
that the Defendant was not personally liable for the moneys 
claimed but rather that a company Samoa Handcraft Limited was 
responsible. That was a defence that could be said to have been 
obliquely pointed at in the Statement of Defence but clearly took 
Counsel for the Plaintiff Mrs Drake, quite by surprise. There 
had apparently never been any suggestion in any correspondence or 
in any other way in the two and a half years up to the date of 
the hearing that such a defence would be attempted. 

Given the unusual turn of events I thought that the Defendant 
should begin to establish the positive defence being put forward. 
Mr Puni did not take issue with this. In this situation the 
general rule is that, where a negative allegation is made by one 
party which is peculiarly within the knowledge of the other, the 
party within whose knowledge it lies, and who asserts the 
affirmative, must prove it see McBride v Brown [l9601 NZLR 782. 
Here the Defendant asserts that at all times he slgned the 
contract and acted on behalf of Samoa Handcraft Incorporated. He 
must accordingly prove that he is under no liability on the, 
balance of probabilities. 

It is not in dispute that there has never been a legal entity at 
least for the purposes of this dispute, known as Samoa Handcraft 
Incorporated.. However a written contract was entered into by the 
Plaintiff as Contractor and Samoa Handcraft Incorporated as 
Principal on 26th 'July 1 9 8 9 .  The document was signed by "C M 
Philipp for Samoa. Handcraft Incorporated", The Pri~ncipal in t i ! c  
contract was named as Samoa Handcraft Incorporated. Work duly 
commenced and the Defendant, a duly qualified quantity s t t r v e y o r  
on 28 August 1984  issued a Certificate of ? a y n ? ~ ~ t  for $ 2 5 , 6 5 1 -  
Payment was duly made, Fur t .he r  Certificat.r:-; wLit-3 i.c.:,'i?d ; in  
behalf of Samoa Harrclcr;Lt; 1ncorp:irdLed nc 2 4  :li:i:j!?rr 1138'? f q : .  
$32,318, 28 November 1989 for $6,849 and 'L! J a n u i i r - v  ? 9 9 0  i'o:- 
$!.4,75?, 



There had apparently been some discussion between Mr Endemann of 
the Plaintiff company and. Mr Philipp as to whether what he, 
Endemann, was dealing with was a company. Mr Philipp in his 
evidence said he told him it was Samoa Handcraft Incorporate5 
that he was a consultant to it and also a shareholder. 

Mr Philipp said he signed papers along with 8 other persons in 
May/June 1 9 8 9 .  He said he signed up for $ 5 , 0 0 0  and paid $2 ,000-  
$ 3 , 0 0 0 .  He said he found out that it was not incorporated on 24 
October 1 9 8 9  when the second claim came in from the Contractor. 
The Companies Office records show that a company known as Samoa 
Handcrafts Limited was incorporated on 1 5  February 1 9 9 0 .  Further 
the records disclose that the Defendant consented to act as a 
director on 22 September 1 9 8 9 ,  that he signed the memorandum of 
association and subscribed for 5 , 0 0 0  shares on 22nd November 1989  
and that he signed the articles of association on 22nd November 
1 9 8 9 .  He is one of 9  directors of the Company. It appears from 
Mr Philipp's evidence that subsequent to the execution of the 
documents the company has never met and that he has never taken 
up with the company the issue of the writ which was served upon 
him as to the company's liability to meet the claim although he 
did say that he wanted the company to pay. That really is quite 
extraordinary and I must say borders on the irresponsible given 
that he was served with the proceedings in July 1 9 9 1 .  

The Defendant in his ev'idence stated that when he signed the 
documents for Samoa Handcraft and I intentionally leave out 
Incorporated or limited, he enquired as to what incorporated 
meant because it was "the first time I had heard of the word 
incorporated". He said he asked if it was the same as limited 
and says he was told that it was by the Company's lawyer. I 
simply do not accept that such a conversation ever took place. 
Why would the Defendant.talk about the word Incorporated when,the 
documents which he signed and which now appear on Company's 
office file 9 0 3  do not mention the word and in fact demonstrate 
that he put his signature to three documents at least which 
contain the words Samoa Handcrafts Limited. Further the 
Defendant gave evidence that he is a duly qualified quantity 
surveyor and that he is presently the Manager of Special Projects 
Development Corporat-ion. That is an organisation set up by 
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That may not be the last word however on Mr Philipp's possible 
liability to the Plaintiff. Mr Puni in his closing address 
argued that the decision of the Supreme Court of New Zealand in 
Hawke's Bay Milk Corporation Ltd v Watson & Others [l9741 lNZLR 
236 was authority which the Defendant could rely upon to avoid a 
Judgment being given against him. That was a decision where the 
Court held that the "Defendants were each acting as officers of a 
company which they genuinely believed had been duly incorporated. 
In fact, however, that company was not incorporated until 15 
May": P239 lines 1 - 4. The situation here is distinguishable 
upon the facts; Mr Philipp signed for Samoa Handcraft 
Incorporated'. Such a society has never been incorporated but a 
company under the name of Samoa Handcrafts Limited has been. The 
corporate structure of an incorporated society is quite different 
from that of a limited liability company e.g. an incorporated 
society is not established for the purpose of pecuniary gain and 
it must have at least 15 members. Samoa Handcrafts Limited was 
according to its memorandum of association established to carry 
on business and has only 9 members. 

At the conclusion of Mr Puni's submissions, Mrs Drake sought an 
adjournment to file written submissions on the basis that having 
been taken by surprise as to the defence run by the Defendant she 
had not researched the law in this area. I duly granted such an 
adjournment and allowed Mr Puni a further period to reply. Mr 
Puni had quite properly in his original submissions drawn the 
attention of the Court to the decision in Marblestone Industries 
Ltd v Fairchild 119751 l N Z L R  529 where at P.542 Mahon J had 
summarised the general principles in this field. Basically those 
principles are: 

(a) that where both contracting parties know that the 
company does not exist there is a presumption of 
personal liability. 

( b )  where there is a mistaken belief as to its existence 
the contract is a nullity. 

The facts here disclose that even after he disclosed in October 
1989 that there had been no incorporation (of any sort) he still 
continued to operate for the non entity Samoa Handcraft 
Incorporated. To say the least his bona fides must be suspect in 
those circumstances because the Plaintiff still continued on with 
its contract and carried out further work to a value of $21,631 
no doubt in the false sense of security that all was well. 

Mrs Drake argues that the modern trend is to infer personal 
liability on the part of the agent where the alleged principal is 
not in existence. That, really was the hasir: principle set out in - 

cases such as P- Kel.ner v Baxter (186) L.R. 2 CP-174 and re &nP$ess 
EnqineerinxCo [l8801 16 Ch.D.125, C.A. 



I t  i s  i m p o r t a n t  t o  n o t e  t h a t  b o t h  t h e  Hawkes Bay case a n d  t h e  
M a r b l e s t o n e  case were d e c i d e d  i r ~  N e w  Zea land  i n  t h e  mid 1 9 7 0 ' s .  
I v e r y  much d o u b t  t h a t ,  i n  t h e  p r e s e n t  climate i n  N e w  Z e a l a n d ,  
t h e  d e c i s i o n s  would  h a v e  b e e n  t h e  same had t h e  d i s p u t e s , c o m e  
b e f o r e  t h e  C o u r t  t o d a y .  T h e r e  i s  a c o n t i n u i n g  e v o l u t i o n  t o  b e  
d i s c e r n e d  i n  d e c i s i o n  making i n  t h e  High C o u r t  a n d  C o u r t  of 
Appea l  whereby  " f a i r n e s s "  c a n  b e  s e e n  t o  b e  d i s p l a c i n g  
" c e r t a i n t v " .  "Whi le  t h e  common l a w  f o u n d e r s .  e a u i t v  s u r v i v e s "  

A - 2 

s a i d  B a r k e r  J i n  a r e c e n t  d e c i s i o n  i n  Richmond L t d  v  D.H.L. 
I n t e r n a t i o n a l  (N.Z.) L t d  H i g h  Court Auckland 23 .8 .1991  CL91/90. 
A l t h o u q h  t h a t  w a s  a n  i n s u r a n c e  d i s p u t e  t h e  l e a r n e d  J u d q e  h e l d  
t h a t  i n  a d d i t i o n  t o  t.he c o n t r a c t u a i  r e l a t i o n s h i p ,  a f i d u c i a r y  
r e l a t i o n s h i p  h a d  b e e n  c r e a t e d ,  a n d  t h a t  t h e  a c t i o n s  o f  o n e  o f  t h e  
p a r t i e s  i n v o l v e d  a b r e a c h  o f  t h e  f i d u c i a r y  r e l a t i o n s h i p .  
A p p l y i n g  t h a t  r e a s o n i n g  t o  t h e  p r e s e n t  c a s e  t .here  was h e r e  t h e  
c o n t r a c t  be tween  t h e  P l a i n t i f f  a n d  t h e  Defendant. p u r p o r t i n g  t o  
a c t  f o r  a n o n - e x i s t e n t  p r i n c i p a l .  The  Defendan t  s a y s  t h a t  h e  
s i g n e d  some d o c u m e n t s  p r i o r  t o  t h e  c o n t r a c t  b u t  t h e r e  i s  no 
e v i d e n c e  w h a t s o e v e r  t h a t  h e  s i g n e d  them i n  r e l a t i o n  t o  Samoa 
H a n d c r a f t  I n c o r p o r a t e d .  A t  b e s t  a l l  h e  s i g n e d ,  w h e r e v e r  h e  
s i g n e d  t h e m ,  i n  r e l a t i o n  t o  i n c o r p o r a t i o n  w a s  f o r  Samoa H a n d c r a f t  
L i m i t e d .  

I t  may h e  t h a t  t h e  f i d u c i a r y  r e l a t i o n s h i p  which  t h e  l e a r n e d  J u d g e  
h e l d  h a d  a r i s e n  i n  t h e  Richmond c a s e  c o u l d  n o t  b e  i m p o r t e d  i n t o  
t h e  p r e s e n t  d i s p u t e  a n d  t h a t  i t  may b e  more a p p o s i t e  t o  i m p u t e  a n  
i m p l i e d  t e r m  i n t o  t.he c o n t r a c t  o f  2 6  J u l y  1989  v i z  t h a t  t h e  
Defendant .  w a s  t o  b e  r e s p o n s i b l e  f o r  t h e  payment o f  t h e  moneys d u e  
u n d e r  t h e  c o n t r a c t  s h o u l d  t h e r e  h e  no such  l e g a l  ent . i . ty a s  Samoa 
H a n d c r a f t  Incorp12r 'a ted  i n  e x i s t e n c e ,  t h e n  o r  e v e r .  Q u i t e  
l i t e r a l l y  t h e  h i g h  w a t e r m a r k  i n  t h i s  f i e l d  i s  t o  h e  f o u n d  i n  t h e  
d e c i s i o n  of t h r  E n g l i s h  C o u r t  o f  Appeal  j n  The Moorcock 118891 1 4  
PD 6 4 .  Rnwen LJ ~t P . 6 8  made t h e  f o l l o w i n q  o b s e r v a t i o n s :  

" I  b e l i e v e  i f  o n e  were t o  t a k e  a l l  t h e  c a s e s ,  .and t h e r e  a r e  
many, o f  i m p l i e d  w a r r a n t i e s  o r  c o v e n a n t s  i n  l aw,  i t  w i l l  be  
f o u n d  i n  a l l  o f  them t h e  law i s  r a i s i n g  a n  i m p l i c a t i o n  f rom 
t h e  pt-esumed i ~ n t - e n t i o n  o f  t h e  p a r t i e s ,  w i t h  t h e  n b j e r t  of  
q i v i n g  t o  t h e  t rans ,3ct - . ion  sut-.li e f f i c a c y  a s  b o t h  p a r t i e s  must 
h a v e  int~end6.d 1 : h ~ t  <it- a 1 1  event-S i t  s h o u l d  h a v e .  Tn  
b u s i n e s s  t r . - l ~ ~ s . q ~ ? t ~ i o n s  s u c h  as  t h i s ,  what t h e  law d e s i r e s  t o  
rlf f r x t  by t h e  imp1 i .ca t  i o n  i s  1-(:I q i v ~  s111-h h u s i n e s s  e f f i c a c y  
t o  t h e  t r a n s a c t  i ~ ) n  ,as mnst  h a v e  been in t tended a t  'a l l  p v e n t s  
b y  h o t h  ~ 3 a r t i f . s  wlio a r c  bus in r -%ss  m e n . .  . T h r  r l t t e s t i o n  i s  
wha t  i n f e r e n r c .  i s  t o  b e  drawn where  t h e  part  i r s  a r e  d e a l i n g  
w i t h  ec3r.h o t h ~ t :  o 1 1  t h o  , ~ s s t t ~ ~ i ] - ~ t i n r i  th,ql th f .  n e g o t i a t i o n s  a r e  
t o  Itavp home F n i i t ,  ,ind whert? t 1 1 t . h ~ .  s;iy n o t h i n g  .qhor~t t h e  
t ~ u r - d e n  o f  t h i s  I I I I S F ~ ~  ~ 1 1 . 1 - i  I , Ic'.iv i ng  t h e  l i t w  t:u t - ~ i  sr s u c h  
infei:rrir:es <3s are, t - ~ . ~ s ~ > r i . i h l  r a  f r ~ > m  l l ip v e r y  r i . + t ~ ~ l . r '  c ~ f  t h e  

. ~ 

( c o r i t  r c i r t  1 . " = - 



Scrutton LJ in the decision in Reiqate v Union Manufacturing CO 
(Ramsbottom) [l9181 lK.B. 5 9 2  at pg 6 0 5  had the following to say: 

"A  term can oniy be implied if it is necessary in the 
business sense to give efficacy to the contract, ie, if it 
is such a term that it can confidently be said that if at 
the time the contract was being negotiated someone had said 
to the parties: "What will happen in such a case?" they 
would both have replied: "Of course so and so will happen; 
we did not trouble to say that; it is too clear." 

i 
Mackinnon Id$ some 21 years later observed in Shirlaw v Southern 
Foundries (1926) Ltd L19391 2K.B; 2 0 6 ,  227  the following: 

"Prima facie that which in any contract is left to be 
implied and need not be expressed is something so obvious 
that it goes without saying; so that, if while the parties 
were making their bargain an officious bystander were to 
suggest some express provision for it in their agreement, 
-they would testily suppress him with a common, "Oh of 
course. " 

I am perfectly satisfied that here, had an officious bystander 
been standing by he would have observed "Oh, of course if Samoa 
Handcraft Incorporated never comes into existence then you Mr 
Philipp will have to pay the Plaintiff for his work and materials 
and if you have any other associates involved they wlll have to 
indemnify you." 

For those reasons therefore I reject the defence put forward by 
the Defendant and find that the Defendant is personally 
responsible and therefore liable in law for the claim made by the 
Plaintiff. No doubt he will now do that which he should have 
done over 2  years ago and gather together his 8 associates and 
ensure that the Plaintiff is paid in full without further 
needless delay. 

The Plaintiff.wil1 have ~udgement in the sum of $ 6 2 , 7 9 4  together 
with interest at 12% from 1st February 1990  down to the date of 
judgement and costs as fixed by the registrar. 


