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JUDGMENRT OF SAPOLU, C.J.

This is an action inm negligence agesinst the sscond defendant and for
vicarious.liability against the first defendant.

The plaintiff operates & taxl radic telephone service and s fleet of
taxis which he owns. On Wednesday morning, 26 Auvgust 1992, the plaintiff's
wife dropped off their children st school in taxi registered number 2764
owned by the plsintiff. -On her return after dropping off her children at
schéol, she plcked up a call cn the radio telephcene of her taxi for 3
pasgenger to be picked up from the Feiloaimsuso Hall st Matafele. She then
went to the Feiloaimauso Hall and picked ﬁp the passenger from there. That

passenger was to go to Morris Hedstrom 3f Savalaio. Sc the plaintiff's
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wife drove her taxi aleng Coenvent Street. That we2s between 7.30zm and
§.00am in the morning and that is zlways a busy time.for the traffic

«within the Apia area. When her taxi came to the intersection at Matafele,
the police officer who was directing the traffic at the intersection
?ignalled her taxi to go. At that ftime the plaintiff's wife saw in the
directly opposite direction on Convent Street 2 queuve of 2 taxis and then

a bus which were stationary zs the Police Officer directing the traffic atﬁ
the intersection appears from the evidence not to have signalled those
vehicles to go. So the taxi driven by the plaintiff's wife crossed the
intersection and continued on aslong fonvent Street towzrds Morris Hedstrom.
When she came alongside the bus in the said quewve, all of 2 sudden s pick-up
vehicle U-turned across the road from behind the bus onfo the side of the

“rosd where the plaintiff's wife's taxl was coming from and s0 2 colission

ococurred. In cross-examination the pleintiff's wife says that she did not

see any vehicle behind the bus and she was shocked when the pick-up from
nowhere suddenly U-turned across the road from behind the bus. She tried é

to stop her taxi and swerved it sideweys to aveid s collision but it was

too late.

Now after the collision, the pick-up vehicle did not stop but took off.

The plaintiff's wife tried to catch up with the pick-up but did not succeed.
Two or three days later the plaintiff and his wife seaw the pick-up parked

in frent of the first defendant's motel at Saleufi. They went inside and
talked to the first defendant about the accident that had occurred and

the latter called the second defendant who came and stated that it was

mim who cavsed the damage to the plaintiff's taxl. According to the
glaintiff's wife the first defendant asked the second defendant zs to why

he did not stop after the accident but took off and the second defendant

replied he was scared. The fTirst defendantd then scolded the second
defendant. Both the plaintiff and his wife then say that the first

defendant fold them that he is a businessman himself and he understands '
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what has happened. fHe also told the plaintiff to have their taxi repaired and
then give him the bill to pay.
- The plaintiff then saw Tony Hill, & well known motor mechanic at Vaitele,
for‘carrying out repairs to his ftaxi. The ieft-front indicator of the
pleintiff’'s taxi was broken and the left-front fender was pushed in or dented.
The hood also did not close properly but that was not included in the claim
for damages. Tony Hill told the plaintiff that he did not have the right paint
for the taxi. So the plaintiff and his wife made telephone calls for their
relatives in Pago Pago, American Samoa, for a gallon of paint thai suits the
colour of their taxi. A gallon of paint together with accessceries was sent
ever to the plaintif{ as they had requested. The total cest for those items
was US$198.94 or $474.43 in Western Samoa currency. The freight was ©5$70.00.
Th; plaintiff also made telephone toll calls to his relatives in HNew Zegland
forsa replacement indicator and an indicator coesting NI$175.20 or $212.96 in
Western Samoan currency was sent from New Zeasland.

The plaintiff and his wife also say that at the time of the accident
their taxi was operating 6 days 3 week from Monday to Saturday and was garning
a minimum of $50.00 clear a day after running expenses and the driver's wages
nad been paid. From 26 August 1992 to 17 September 1992 the taxi was not in
operation as it was embarrassing to operate the taxi as 3 taxi given its
damaged condition. In addition the left front indicator was demaged and the
plaintiff says the Police would not allow the taxi to operats on the roads
without cne of its indicators. That is essentially what the plaintiff and
his, wife are saying in this case.

The second defendant on the other hand says that ¢. the merning in
queztion, he was instructed by the plaintiff's wife to take the chiidren in
the plaintiff's pick-up vehicle to St Mary's Primary School at Savalalo not

far from the first defendant's motel. After dropping off the school children

the second defendant drove along Convent Strest. As he drove along Convent
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Street he remembered something st Morris Hedstrom. So he turned his pick-up
the side of the road in front of Nelsor Motors a few meters from the Matsfele
inEersection and stopped. A% that time there.was 2 stationery gqueuve of 2 taxis
and then a bus between his pick-up and the Matafele intersection. His pick-up
was'stopped some short distance behind the bus but on the side of the road and
not directly behind the bus and a car which was coming from behind stopped to
allow him fo make his U-turn. When this pick-up came to the centre of the
road he stopped to chack if there was cn-coming vehicle from the other side
of the rosd. There was none and the road was clear of any traffic. So he
continved his H-turn but then the collision occurred, He became scared of what
had happened as it had nevgr happened before to him as he cid not stop but
carried on. However, he saw that the indicator and fender of the other
car, vere damaged. When he arrived home he did not tell his father, the
first defendant, what hasd heppened. It was not uniil 2 cr 3 days later
whe; the plaintiff and his wife saw the first defendant at his home that
the second deiendant told the first defendant what happened.

The second defendant also says that st the time of the accident, he
was employed #s a pamel beater at O3Y and Sons Ltd engineering workshop
and his father asked the plaintiff and his wife fo allow the second
defendant to repair their taxi. The second defendant now works at home snd
sometimes goes to his father's plantations. However, he also says that his
father told the plaintiff and his wife to fix their car and to let him {the
first defendant) have the bill of costs for repsirs fo their taxi to pay.
In cross-examinaticon, the second defendant alse says that he often drove
hi; father's pick-up orn family errands and to take the children te school

inwthe mornings.




The first defendant 1In his evidence admits that he is the owner of
the pick-up involved in the asccident. However he denies that it is the
s;cond defendant whe drives his children to school in the morrings. He
says he drives his own children to school as he is concerned for their
safety. He says the second defendant only drives the vehicle on some
family errands and tc the plantations and some of those times he
accompanies the second defendant in the vehicle. But he never permits
the second defendsnt to drive his children to school. Overall that was
the tenor of the first defendant's evidence on this point.

As to the damage to the plaintiff's taxi, the first defendant says
that he asked the plaintiff and his wife to let him fix their car. This
is because he was 3 motor mechanic for some 20 years. However, 1n

* /.-‘f-»"?f_&
cross-examination the first defendant sdmitted thatais now 40 years since

he sceased to work as s motor mechanic. He is now a planter and businessman.

He also ssys that the plaintiff told him that the damage comprised of the
broken indicator and the damaged fender and in his estimation it would have
taken him 3 weeks including working at night to repair the damage. 3o when
after the repairs were done he saw that the bill for repairs shown to him
by the pilaintiff was $500 nhe refused to pay as the bill was excessive.

He alsc says in cross-examination, that he had agreed wiih the plaintiff

to pay for the costs of repairs as he thought it would cost $500 but he

never asked for the likely costs of repairs. When the Police came and
investigated the second defendant he then changed his mind and refused to
paye. However, if he had understood that the Police investigation was
concerned only with a breach of traffic regulations, he wouvld have dorne

»

whst he had agreed to with the plalntiff,

S
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The issues in this case appear to the Court to be threefold, namely,
negligence, vicarious liability and damages, although the third is really
Jncluded in the first. The Court will deal wif{- those issues in that order.

To succeed in an action in negligence 3 plaintiff must prove four
;hings. Firstly, that the defendant owed 2 legal duty te the plaintiff
te take care; secondly, that the defendant had breached that duty to take
care; thirdly, the plaintiff suffered damage as a consequence of the
defendant's breach of his legal duty to <ake care; and fourthly, that the
damage suffered by the plaintiff was not teo remote but a sufficiently
preximate consequence of the defendant's breach of lsgel duty. If cne of
these four elements is absent then an action in negligence must necessarily
fail. In the circumstances of this cese the Court has no difficulty in
*finding that the second defendani when making the U-turn in his pick-up
:ehicle on Convent Street owed 2 legal duty to take care to the
plaintiff whose taxi was driven by his wife from the opposits direction
en the same street. As to the second element, the Court finds the evidence
of the plaintiff's wife 2s to how the sccident occurred to be credible and
rejects the evidence of the second defendant on the ssme point. I7 what
the second defendant says is ftrue that the road was clear of any traffic
and there was no approaching vehicle from the opposite side of the road
when his pick-up made ifs U-turn, then clearly no accident should have
happened. The fact that an acclident happened clearly suggests that the .
road was not clear and the plaintiff's faxl was coming from the opposite
direction when the asccident took place. As the pleintiff's taxi wes
coming from the opposite direction of the road, the second defendznt

®should. have stopped his pick-up until the plaintiff's taxi had gone past

befere he continued his U-turn acrass the road to the other side. His
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failure to stop means that the sscond defendant acted in breach of his legsl
duty to the plaintiff to take care in driving his pick-up. The second

defendant's conduct in taking off without stopping after the accident and in
L

not informing his father, the owner of the pick-up fer 2 days about what

had happened until the plaintiff and his wife ceme and talked to the owner is

also hardly conduct consistent with an innocent driver. The second defendant's

failure to protest his innocence when confronted with the accident by the
owner of the pick-up and the plaintiff and his wife coupled with his own
svidence that he agreed tc fix the damage to the pleintiff’'s taxi is also
not conduct consistent with that of an innocent persnn; For these reasons
the Court finds that the second defendani was in breach of his duty to take
care. Loming to the third and fourth elements, the Court also finds that
an the evidence the plaintiff's taxi suffered damage as 2 consequence of the
second defendant's breach of his duty of care and that the damage suffered
Jy the plaintiff's taxi was a sufficiently proximste consequence of ihe
second defendant's breach of duty and was nct too remote. Accordingly,

the plaintiff has established his action in negligence against the second
defendant.

The next issue is whether the first defendant should be held
vicaricusly liable for the negligence ¢f the second defendant., The plaintiff
claims that the second defendent was at sll material times the agent of
the first defendant and therefore the latter is vicariously lisble for the
acts of the former. The plaintiff does not claim that the second defendant
was acting as a servant of tt first defendant. Perhaps there is really no
Jistinction between the responsibility of & master or principal for the acts
of a servant or agent, but for the purpose of adducing evidence to establish

in a particular case whether a master or principal is vicariouesly lisble for

the acts of a servant or agent, it may be important to bear in mind that the
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scope of a servant's authority is uswally, although not 3lways, wider than

that of an agent. 1In Heaton's Transport (St Helen's) Ltd v Transport and

JGoeneral Workers' Unian [197%] AC 15 tord Wilberforce in delivering the

unanimous decision of the House of terds said : ™In sach case the fest to
"he applied is the same : was the servant or agent acting on behalf of,

"and within the scope of the wutherity conferred by, the master or principal?

"kewett v Bonvinm [1940] 1K.B. 188 and Launchbury v Morgasns [1973] AL 127.

"Jsually 3 servant, as coempared with an ageni, has a wider authority becavuse
"his employment is more permanent and he has a larger range of deties as he
"may have to exercise discretion in desling with a series of situaticns ss
"they arise. The agent in an ordinary sense is esngaged to perform a
"particular task on 3 particular occasion and has authority to do whatever
is required for that purpose butlhas no general authority."

, From the evidence adduced in this czse, the second defendant is a son
of the first defendant's sister-in-law. He lives with the first defedant

and the latter's family. He calls the first defandant his father and the

first defendant c¢alls him his son. The second defendant used to werk as a

panelbeater with 0SY & Scns Ltd but he now stays st home doing errands
for his family. So it appears that the relationship betwezsn the first
defendant and the secend defendant is one of father and sen in & family |
sense rather than 2 mester-servant relationship. The guestion of

vicarious 1iability as between the first and the second defendsnt should not j
therefore be decided on the basis of a master/serveant relationship Bbut on ‘

the basis of a principasl/agent relationship 2s esserted by the plaintiff

»

in his statement of claim. I think this 1s & better way of putiing the

pYaintiff's case as, on the evidence, it would be easier %o asseft agency

than service.
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Now the onus of establishing 2 principal/agent relationship as the

-
basis for vicarious liability is on the party zssesting the existence of

“such 3 relationship. And the principles which apply in deciding whether

2 principal/agent relationship exists in this case are contained in the

speech of Lord Wilberforce in the leading case of Launchbury v Maorgan

£11973] AC 127 at p.135 where His Lordship said : ™"For I regard as clear

"that ir order to fix vicarious liability upon fthe owner of @ car in such
" case as the present 1t must be shown that the driver was using it for
"the owner's purposes, under delegation of @ task or duety. The substi-
"tytion for this clear conception of a vague test based on 'interest' or
M¢oncern' has nothing in rezson or authority to commend it. Every man
"who gives permission for the use of his chattel way bs said to have an
‘"interest or concern in its being carefully used, and, in most cases 17
¥it is 8 car, to have an interest or concern in the safety of the driver,
"byt it has never been held that 3¥re permissien is encugh to estabiish

“yicarious:liability. And the appearance of the words in certsin judgments

"(Ormrod v Crosville Motor Services Ltd [19531 1 W.L.R. 409, per Deulin J.,

n[1953] 1 W.L.R. 1120 per DBenning LJ) in a negative context {no interest or

"concern , therefore no agency) is no warrant whatever for transferring
"them into a positive test. I accept entirely that ‘agency' in coriexts
"sych @s these is merely a concept, the purpose znd meaning of which is teo
"say 'is vicariously liable,' and that either expression reflects a judgment
"of value -- responde?} superior is the law saying that the owner ought fo
«"pay. It is this imperstive which the common law has endeavoured to work
"eupt through the cases. The owner ought fo pay, it ca2ys, because he has
‘"aathorised the act, or requested it, or bacause the actor is carying out

“s task or duty delegated, or because he is in contrel of the actor's

mconduct. He ought not to pay (on accepted rules) if he has no control over

"the actor, fhas not authorised or requested the zct, or if the asci~r 1is

I
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"acting whally for his own purposss.”

Turning back to the evidence, the second defendant says that sometimes
me drives the first defendant's children to school and sometimes it is the
first defendant. The first defendant denies that the secaond defendant drives
his chiidren to school. He says that he does not sllow the second defendant
to drive his children to school. It is him, the first defendant, who drives
nis own children to school. Having rejected the evidence by the second
defendant as to how the accident in this case occurred, the Couri is rather
reluctant to ggcept his evidence about driving the children fto school given
its conflicting nature with the evidence of the first defendant on the same
point. It should also be remembered that the second defendant used to
tork 2s a panel beater with COSY % Sons Ltd and there 1s no evidence as to
when he stopped such work and stayed at home. The Court draws the inference
that at the time the sscond defendant was working as a panelbester he would
not be driving the children to school as 1- 1s most likely he would be late
to his own work if he were to drive the children to school first and then
return home to leave the Tirst defendant's pick-up before he goes to work.
In any event, on the morning when this accident occcurred, it was the wife
of the first defendant who instructed the second defendant to drive the
children to school and there is no evidence that the first defendant knew
of the instruction given bty his wife fo the second defendant. Where the
zccident occurred was alsc outside of the shortest route back to the Tirst
defendant's home, and the evidence does not show whether the defendant was
embarking on a 'frolic of his own' or acting for a purpose reguested by the

first defendant or his wife.
L]

hs the Court has already pointed out, the crus of establishing a
principal/agent relationship is on the party asserting its existence. And

as stated in Launchbury v Morgan what has to be established in a case like

this was that the driver of the car was using the car for the owner's
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purposes under 3 delegation of a task or duty. The evidence dees not show
that at the time of the accident the second defendant was driving fur the
Jurposes of the first defendant under delegation of a task or duty. There is
also ne evidence that the first defendant permitted the sscond defendant to
;rive the pick-up on the morning in question, or authoarised or requested the
second defendant to drive the pick-up. And as the first defendant was not
present at the time of the accident. 1t could aot be said that he was in
control of the actlons of the second defendant at the time of the accident.
The Court has therefore come to the view that the onus of establishing an
ggency relationship assertec .y the plaintiff as the basis for vicarious
lizbility has not been discharged on the balance of probabilities and the
claim agsainst the first defendant is accordingly dismissed,.

" I turn now to the guestion of damages asgainst the sescond defendant
ﬂho has been found negligent. Counsel for the defendants dering the trial
appears to suggest that the plaintiff has 3 duty to mitigate his loss.

This suggestion came out clear from the avidern - .7 both defendants and

in guestions put to the plaintiff. I think it would be helpful tc refer

to the principles which apply to the‘%laintiff's duty to mitigate his lossf,

In ihe decision of the House of lLords in British Westinghouse

Electric and Manufacturing Co. Ltd v Underground Electric Rail Co. of

London Ltd [1912] A.C. 673 at p.689, Viscount Haldone L.o. in de' . ering

-

a judgment with which the other Law Lords concurred stated : “this first
"principle is qualified by & second, which imposes on 2 plaintiff the duty
"of taking all reasonzble steps to mitigaie the loss conseguent on the
"oreach, and debars him from claiming any part of the damage which is due

"to his neglect to take such steps." This cese was a case on contract but

the Court is of the view that what is szid in the psssage quoted also apply
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in tort. In Halbury's Laws of England 4th editicen, volume 12 paragragh 1194
it is said
“ "Stancdard of conduct required of the plaintiff. The plaintiff is
"only required to act reasonably, and whether he has done sc is a
"question of fact in the circumstances of each particular case,
"and not a gquestion of law. He must act not only in his own
"interests but also in the interests of the defendant and kesep
"down the damages, so far as it is reascnable and proper, by
"acting reasonablie in the matter. One test of reasonableness
"is whether a prudent man would have acted in the same way
"if the original wrongful act had arisen through his own default.
"In cases of bresch of contract the plaintiff is under no
"obligation to do anything other than in the ordinary courss of
"business, and where he has been pleced in 2 position of
"embarrassment the measures which he may be driven to adopt in
"order to extricate himself owght not be weighed in nice
"scales at the instance of the defendant whose breach of contract
"has occasioned the difficulty. Similar principles apply in tort.?
So the test to be applied when considering the question of mitigation is one
of reasonableness and whether 2 plaintiff has faken reasonsble staeps to
mitigate his loss is a question of fact to be decided by looking at all the
circumstances of esch case. It must be added that whilst the plaintiff
carries the burden of proving both the fact and the amount of the damage.
the burden of proving that the plaintiff has failed to take reasonable
s;eps to mitigate his loss is on the defendant and not the plaintifi
sBe for instance Mchregor on Damages 4th edition paras 15%6-1517.

Turning now to the first part of the plaintiff's claim for damages,

I will 8llow the claim for $205 for the labour cests of the mechanic who

e e
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repaired the plaintiff's taxi. The first defendant says that he offered
to do the repairs himself as he was 2 mechanic and thet his son, the

second defendent, was also 2 panelbeatsr with a mechanical workshop. However,

.

the first defendant also says that it is scme 40 years since he cessed fo
“he a mechanic and that if he were allowed to fix the olaintiff’s taxi he
would have taken about 3 weeks provided he also worked on the repairs
during the night. I do not think it would be ressonable for ths
plaintiff to give his tsxi to someone like the first defendant who had
ceased to practise his trede for 40 years to do the repairs. further,
if the mechanic who repaired the plaintiff's taxi toek zbouwit 3 days to
do the job which the first defendant ssys would have teaken him 3 weeks
including overnight work, then clearly it was not unreascnatle for the
.plaintifi not to accept the offer by the first defendant to repair the
plaintiff's taxi. In any event, if the repsirs wss really 2 3 woeks
‘job including night werk, then the Court is of the view that $205 is
more than a reasonable amount for labour costs of repairs. There is
also no evidence as to the secord defendant's degrese of competence and
experience &s & penelbester. So there is Fﬁ@il?_ no evidence to
persuade the Court that the plaintiff did not take resasonsble steps to
mitigate his loss by not accepting the offer from the first defendant
if in fact an offer was made.
I will alsc allow the cleim for $212.96 being the cost cf the replace-
ment indicafor. An invoice from the supplier of the indicator in
New Zealand was produced to substantiate the amount claimed.
As to the claim of $474.4%3 for the palnt and sccessories, it is
-claar to the Court from the evidence t.- 7 the whole gallon of paint plus
accessories bowught by the pleintiff for his taxi could not have been
whoily used to repsint the fender that wsas dentqd. There was, howsver,
no specific evidence as to how much of the paint was used on the camaged

fender. Given the extent of the damage described in evidencs to the
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Court, I have come to the view that about 1/3 of the paint was used on the
damaged fender and therefore 1/3 of the claim for $474.43 is allowed. That
“meané the amount sllowed is $158.14. The plaintiff has argued that the
defendant showld pay for the full amount of the paint plus accessories as the
paint could only be bought in certain quantities and not for an exact guantity
that fits the cdamage. I accept that, but it appears from the evidence for the
plaintiff that he and his wife just asked for 3 gallen of paint frem Pago
without enquiring whether the paint could be bought in a lesser guantity than
a gellon. The pilaintiff alsec did not ask the motor mechanic who repaired
his faxi for an estimate of the ‘quantity of the psint needed to repaint the
deamaged fender. The principles regarding mitigatien cf loss also apply here.
As to the claim for $1,150 on the basis of loss of income of $50 per
;ay, for the 23 days the plaintiff's taxi was out of use as 3 conseguence of
the accident, the evidence by beth the plaintif{ and his wife was thst this
particular taxi was earning a minimum of $50 per day for 6§ days 2 week after
the driver's wages and all running expenses have been deducted. There is
no svidence to contradict the plaintiff and his wife's evidence on this
point. However, the plaintiff says that this particular taxi of his flset
wes not 1in cperation on Sundays. There were 3 Sundeys during the period
this taxi wes out of use. So only Z0 working deys should have been claimead.
An gmeount of $150 for the 3 Sundays the taxi was not in operation should be
decducted from the tofal amount claimed. A suggestion was made during the
course of the evidence thaf notwithstanding the damsge, the plaintiffis taxi
eould still have been driven around tao carry passengers and thereby mitigate
any loss to the plaintiff. This suggestion did not appear to have been
seriously placed befors the Court. I am not prepared to accept it considering
the purpose of carrying passengers for which a taxi is put on the roads and
the nature of the damag-. Noi oniy was fthe lefti fender pushed ir but thers

was no left-front indicator. There is also no other facter which appesrs
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to the Court to justify any further discounting of the amount claimed for loss

of income and therefore $1,000 is allowed on this clzinm.

As to the claim for general damages, the Court on the basis of the

*

evidence, is only prepared to allow $900 under this claim.

-

In all then judgment is given for the plaintiff against the secord
defendant in the total sum of $1,676.10 plus costs and any disbursements

to be fixed by the Registrsr.

-----------------------------------

CHIEF JUSTICE

-




