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,nwﬁﬂe Va'ai for Appellant
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Hearin zﬁhbﬁiasiOns) : 8th March 1993

DECISION : 11 March 1993

DECISION OF SAPOLU, C.J.

This is an appeal against decisions of the Magistrates Court
in respect of an interim maintenance order, a permanent maintenancs
arder an@ a disobedience order for non-payment of maintenance arrsars,
made against the appellant.

Thej-appellant and the respendent in this case were marrisd in

April 1§9TEi_They became separated a week later but the total period

in which they lived together as husband and wife was about 3 wesk
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The marriage did not work out and very soon afterwards it fell apart.
The respoﬂdént, who is the wife, filed a claim for maintenance through

the M&iﬁﬁéﬁaﬁée Officer in the Magistrates Court. . That claim was heard

bt

by théfi-'f${§;§?' trates Court on 7 April 1992.

T

TN T ey




—2-

It appears from the brief notes of the eovidence heard by the

M&gistrate QU 'flt’hat prior to the merriage and during the short

duration df'the marriage, che respondent was loocking after her mother's
shop whicﬁ solletimes made a profit of $30 but sometimes made no profit
when theré are too many faalavelave. She says she asked her husband,
the appeilanﬂ,'for money but he never gave hér any money. She also
says she waé always providing for the appellant. The appellant is
8 carpentef‘and'builder by trade. He does not earn a regular income
but I prééﬁmézthat when he.h&s & carpentery or building job to do he
earns soﬁéﬁiﬁéOme.' Prior to the marriage the appellant was not working
and probabiy that situation remained during the short duration of the
. marriage. “There is some evidenée that the appellant spent his money
on beer ghd nothlng for the respondent. There is alsc evidence +that
the appellant wes running a plantation. There is alsc evidence which

arose out of cross ~examination that the respondent is now asking for

malntenance asnthe appeliant kept taking her money. These are briefly

the relevant facts as may be gathered from the nctes of the evidence.
Before going further, I must say that I am faced with some

difficulties on the evidence having regard to the matters the Court

i

nould take infto account in deciding whether a zmainitenance order should

b ads against a husband in favour of his wila, whal should be the
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mount of the;maintenance, and what should b2 the pericdizal intsrrals
4% wiich the maintenance is to be paid. I will com= bacs to those
matiers the Court should take into account.

The difficulties I find with the evidence ars these. It is not
clear whether or not the respondent was earning any income by way of
wages from locking afier her mother's shop, and if so, how much. It
is also not clear what needs she has and to what extent she can provide
for her needs. Although the appellaht does not earn a regular income,

it is not clear what income he earns even on an irregular basis.
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The appeiiéﬂt;épen&s his money on beer so that he is not completely
without ﬁonéy.'. However it is not clear how much he spends on beer
and whether he receivgs that money from his trade, the plantation he
was running or from gome other source. It is alsc not clearwhether
the appellant could contribute fto the respondent's maintenance from
the‘produdts:dfﬂhisfplantation. No doubt these are matters which relate
Lo the appéllant‘s means. On the evidénce available to this Court
I am not in 'a,. position to draw any inferences one way or the other
on the uncertainties I have pointed cut. Perhaps the lower Court was
certain oh those matters from hearing the evidence but this Court can

only procéeqzon the evidence as presented in the notes of svidence.

Nowiét'the end of the hearing of the  respondent's action on 7

‘April 1992, the Court made an interim order in favour of the respondent

“for $20 a weék with the first payment to be made on 14 April 1992.
'The case was then adjourned and on 25 August 1992 it was called again
and was fﬁrﬁher adjourned to 24 November 1992 for the parties to attempt

a reconciliaﬁion. The interim order still conftinued in forzce. On

24 Wovember 1992, the case was called again and it is clear that scme

misunderstanding arose between counsel for the azappellant and a3 =mamber

-5 w23 2z Tusidday and =harsfors o mentisn dny fSop the Magisioa-zg Teooo!
2ivil and eriminal lists. It must have been a busy day for ths Jourt
since close to 12 noon the Court was still engaged in calling its civil

»and criminal lists. Counsel for the appellant who was still waiting
»for this case was then told by a member of the Court staff to come

back at 2.00pm of the same day. However this case was called at 12.30pm

and the Court made & permanent order against the appellant for $20

a week aﬂd a discbedience order that the appellant paid forthwith $340
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) "for arrears under the interim order in default 2 months imprisonment.

When counsel feturned to Court at 2.00pm he found out that a permanent
order and & disobedience order had been made against the appellant.
Counsel now é?jg-ﬁﬁéﬁ'ﬁe.had wanted to make submissions on the maintenance
guestion and.to prdﬁide some figures to the Court bvefore any permanent

*

order was made. Circumstances beyond his control and not of his own

malirg deprived him of thet opportunity. He further save that he was
uneware that any dischedience proceedince were o be ralled sgsinet

the appellant as herhad net been given any summons or advised of

proceedings.

- The grouﬁdé of appsal are that the interin order was nireary
to sections ‘16: and 25 of the Maintenance and Affiliation Aot 1947
the permaneﬁ£ oﬁdér was also contrary to section 1A of the Act and
the spirit of the Act and was made in the absence of counsel and is
against the Wé@gﬁt 6f the evidence, the disobedience order was made
without any kﬁ;ﬁiédge of counsel about any discbedience proceedings
aga&nst the :appeallant and that +the action by the respondent is aﬁ
abuge of the Court's process.

Before dealiﬁg with‘the arguments for the appellant, I must point
out that maintenance is cne area of our law where the relevant legis-
lations call‘f§: urgent revision and updating in view c¢f the number
of maintenance -cases which come before the Courts either as applications
~ha § fﬁr maintenance;filed in the Magistrates Court or, someﬁimes, as part

of = petitiqn fo divorce in the Supreme Court. This is not to mention
the maintenanée ciaims the Maintenance Offiée has to deal with on a
daily basis. Thus our maintenance laws are of real practical importance.

F The tiro _provigions relied upon by the appellant are sections
16 and 25 ofnﬁﬁé'Aéf; Section 16(2) in particular provides:

"Unlesé £hé Magisﬁrate'is satisfied that the wife is =
destitute person, #o maintenance order shall be made

against ‘the husband if it is proved that he is not of
sufflcient ability to contribute to her maintenance."
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This partiéﬁ 'sighlisﬁidentical to section 17&5) of the Destitute

_hési(NZ). In fact the whole sections 16 and 17 of

Persons® Act

Proceedings‘
the Maintenance and Affiliation Act 1967 which provide for the maintenarce
of wives and husband appear tc be based on section 17 of the Destitute

Persons hAct 1910 (NZ) but the Destitute Persons Act has long ceasead

]

tc exist ze part of New Zeeland law. Section 7:° .. our Act thsn providss

'

Tnere is also an obvious absence from the Mainitenance znd
Erfiliztion Act 1967 of any guidelines as to how the Court is to decide
whether a maintenance order should he made, the amcunt of the maintenance
to be paid under such an order, and the periodic intervals the maintenance
is to be paid. -Given this situation, 1 think that the matters the
Court ought %o take into account are the needs of the person who is
seeking maintennce, the ability of that person to provide for his or
her needs, the means of the person against whom maintenance is sought
anh_ his or her . potential earning capacity, the responsibilities of
the person. against whowm maintenance 1s sought including his -or her
responsibilitiés to any person he cr she has a legal obiigation to
suppert and any.person he or she is in fact supporting, the ability
of the persdn'seeking maintenance to increase his or her earning capacity,
the duration of the marrisge and the extent to which it has affected
the earning capscity of the person who is seeking maintenance, and
any other matter the Court considers to be relevant. If support is
nteded for this view, I refer to the provisions of section 27 o the

Domestie Proceedings Act 1968 (NZ). No doubt the degree of relevance

of these individual matters to each case will depend on the factis of

the cape.




full inst' .u t
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Coming-'béck to the argﬁmentS‘ by counsel fo the defendant, the

glst of his flrst llne of argument is that the respondent ig not a

"destitute per_:n‘:as those words are deflned in section 2 of the Act
and therefors. nc.malntenance order should be made against the appellant
&cause of Sectfpcri6(2). ‘On the evidence I am satisfied that the
ccspondent isr:ﬁot' a destitute persoc. However, as already pointed
out, I have &ifficulties with the evidence whether the =rTpelisn’
sulTiclient 9011¢u3 to coniribute to the respondent's melrieninos

The appellant?-iag_completely' rot without money as he 1is shown to boe

spending meney on beer. But whare does thet money come from? He alsc

has a trads ‘as a carpenter and builcer as well as a plantetion but

it is nctcc3§aflwhat income; if any, does he earn from his trade or
from his plAnﬁ5£ion even 1f thaﬁ income is earned on an irregular basis.
The next linc'of‘argument advanced in suppori of the appeal 1s that
the perm&nent order was againet the weight of the evidence. The short

answer to'thisQargument is thet the brief notes of evidence does not

place this Court in a position where it can be said with the required

degree of satisfactlon whether that is so or not. As to the argument

that the permanent order was made in the absence of e counsel who

v ssteadt
wanted to make ‘submissions on the maintenance gquestion but could, do

80 because-of éome misunderstanding with =& member of the Court staff

as to the tiﬁc:this case was to be called, I am of the view thati argu-

ment should succeed Likewise the appeal against the disobedience
order should succeed as ccunsel was unaware of those proceedings and
if the case had been called at 2.00pm as counsel was advised by the

-Gourt staff, he would undoubtedly have sought an adjourhment to obtain

() ons ‘from the appellant and to prepare himself.
Find xy; i-am net prepared to accept the argument that the
respondenﬁ‘c'cction ig an abuse of the Court's process as she was only

using maintehaﬁce proceedings to recover the money she had spent on

s




the appellanﬁ;
,_pewwaf o xté‘fﬁievent any sbuse of its process. However, having
regard 1o the évi&énce and to the matters the Court cught to taxe inte
;ccount in ‘deéiding whether a maintenance order should be made, the
amount of the méintenance to be paid, and the periodic intervals
mairtenznce is to.be'paid, T do not think the sction in this cesge smounis
to an aéuse dfuihg;éourtYs process.
in g1l I have come to the view that this appeal should be sllowed

and that, given all the circumstances of ihis case, the hest oourse

proceedings. | -
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