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JUDGMENT OF SAPOLU, C.J.

On 23 Pebruary 1993, I delivered a decigion, which munt poesnnacily
be an interim decision, on the applicalion by the defondants Loooob oride
a judgment entered ageinst them by this Court by formal prool on 4 Aupnal
1992, In my decision of 23 Feruary 1993, 1 dispossd of cortain eroinds
raised by the defendents in their application bul left open Lhe quos’ion
of agreed interest rate as that question was wnobt covered in ihe -rul
avidence Icalled by the parties cor addressed by counsel, even ihoupgh it
wag disputed in the documents filed in this case. Thus bhe Conrl sl aed
the parties the opportunity to 'call oral evidence on bhe quelies of
agreed interest rate at a later date.

On 17 March 1993, Lhis case was again ealled and Lhe gk
Taulogomal Gray gave evidence. She told the Oourl bhat Lhe  inie oonb

rate for her loan was 6% per annum. She was an employee of Lhe plaini: T
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tho Lhat fime o o Tony

8t the time the loan was made and there wnsn -
SChemé-i'.r-l'r'.opefation within the plaintift bank which Allownd memhers of
the plaintiff‘s staff to obtain loans from 1he plainblff st tun rlerest
rate of 6% per annum. Thus the interest rale allowed on her Leon with
her husband was 6%. This was confirmed by protfuction in -vid nee of
a létter of instructions dated 5 Septemer 1984 sonl Ly ' poeintirr
Lo the solicitors for Lhe defendanls Lo prepree coprlaig decnril
documentation for the loan. One of the “wrms of the loan oi-fed the
letter of instructions to the defendant's solicilLors was Lhui 'l itierest,
was 6% per annum variable with interest to be debited monthly. Tavlopomai
Gray also denies that the interest rate of A% peroannum owean L ceana
when a borrower leaves +the employment of the plaintifr. (e ... say:
she is aware of other members of the plainbiff s sLall who lcaie Loana
at the interest rate or 6% per annum and who Jo0L Lhe amploswens o Lhe
plaintiff before their loans were repaid in full bl were ol beling
charged 6% per annum interest. Appaventiy, Toulopomnai Croo 1oL Lhe
employment of the plaintiff 2 weeks alter she oblainad Lhe oo oy Lergel

and her husband and scon afterwards deparied o Hew Ao laned.,

Before her departure for Hey Zealand, che roccived - Pl o dateed
23 October 1984 from tbLhe plaintiff advisitg hor bhat Ghe el GLorale

for her loan had been inereased to 207 varinhle. She bher wond ho gen
the plaintiff bank and was told by the then Manapger ror Merkeling Lhat,
wr

he \,{ould rewnite the loan but the interest rate was o be v, the loan
was subsequently restructured and the dntzre - rate was redoeod Crom 207
to 18%2. It appears that Taulegomai Gray ;. Johave agreed Lo 'h. 187 interest
rate.

The evidence for the plaintiflf was thal. an ennloyee of ‘he sdaintifr
was entitled te a lower interest rate for her loan from fhe plalntife

but once she leaves the employment of the Plainbiff Lthe nerisd inlbereat,

rate applies. This was denied b, Taulogomaj Bray in her evidiooae,  The Loan
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in this case was restructured and bhe interest ratec of 207 wic
to 18% and Taulogomai Gray accepted the reduced inberoal of 12%7.
That is essentially the evidence adduced or bLiw auestion «f

rate and the importance of this point lies in the fant Fhat o wvers

reduced

niehbantial

portion of the ameunt of $21,795.10 for which judgmenl, was enfer i sooinst
the defgndants on 24 August 1992 is made up of accrued inlereat.
Now this is an application to set aside a judgment whiclh o tanlly
a defaplt Judgment as the defendants failed to appear when i o0 o was
{ -} first called. The prineciple to be applied in such an applicatinn tained
Cary in the case of Watson v érlscoe [1965] NZIR 35 where Wilson J held
_ "I think that the true principle upon which the discretion will v relsal
N is that a Judgment by default regularly obtained, will be not woide if
it is made to appear that to refuse to do so may resull in o nisesoriage
of justice. A defendant will, in most cases, conform with th o ineiple
if he satisfies the Court that the application is made bone Ui and
that there may be a good defence either in law or in fact.”
It is clear therefore that in an application to set aside a defs.)! Prdgmernt
regularly obtained, the Courl must decide whether, having vepsoed Do what,
is disclosed in- the affidavits by the parties, whal is conbairid in any
statement of claim or statement of defence filed, any oral evidoeeo - iuecd
? or any other relevant circumstances, it is in Lhe jutercshbs - ustics
that the application should be granted and the delaull. judgment sol agide.
S’ The Court, in the exercise of its discretion, may also set such conlitions
as the interests of justice reguire.
In this case what we are dealing with is a loan made by the
defendants from the plaintiff. I think the use of the word |onn my nob
reveal the fact that what we are really dealing wilh in this caro ig a

contract of loan money. Some people call it a loan agreement., I

whatever

label we give to the transaction in this case, that is, whelhor wno call

it a loan, a contract of loan of wmoney, or a loan agreement, b

i fact
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is that the transaction we are dealing with is conbractusl o abure.
That being so, the ordinary principles of conbract lauw apply ‘o L loan
in this case. ft follows that it is important Lo ask oneseli -hoa: what
the parties ;greed on as the terms or conditions of the poooon: loan.
The term of this loan which is now in dispubc is Lhe rabe i i.heresl
payable on the loan. There is no dispute as fto whelbher inboronl should
be paid or not and so the Court is not concerned will bHhat queshion,

As already pointed out, the defendants have given nvi‘denes that
the agreed interest rate was 6% per annum. Subsequently the plaintiff

increased the interest rate to 20% per annum when Taulogow=i v .oigned

from the employment of the plaintiff. Whken Lhe loan wag  eo b buped
the interest rate was varied again and was reduced Lo 187, | ap ool cnhirely
satisfied that on the evidence before this Courl the defendant.: i ; ngroe

to the subsequent variations in the interest rabe. 1L the el oadants

did agree, it is not clear whether the new interest prates w oo . tale
effect from the dates of such agreement or some olher dates.  ‘nd [ the
defendants did not agree, il is also nol clear on what basic dic e

plainbiff unilaterally increase the interest ralis wilhoul oL armmen |
of the defendants. As I have already said, a very substanti-l i-rbion

of the amount claimed against the defendants is made up of acereed jrlerest.
So the question of interest rate is of no litile signilicanee 11 this
case.

In Chitty on Contracts, 24th edition, vol. 2 para. 3198 ‘i .wersl

common law rule as to payment of interest is stated ss follows:

"At common law, the general rule is that interest i nabt payable
on a .... loan in the absence of express agreement or =cme crurse
of dealing or custom to that effeci. Thus, in Lhe abscnco of
express stipulation, it has been held thal inlLerest in ot 1eynhie
on the price of goods sold, .... nor for money lent to e
defendant....”
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That prinqi; been whittled down by developments v Lhe law
but the Coﬁrtkrls néﬁ now concerned with those developments. There may
alsc have beén a new edition of Chitty on Contracls which iz nol avaoitable
to the Court But"I hivé no reason to doubt the correcitness of Lhn pssage
I have quoted.

In ali then, I have come %o the view that in Lhe cireinsbances
of this case, a miscarriage of justice may resull iLf the applicniion is
not granted.

Accor@ingly the default judgment entercd against the defcndants
on 24 August i992 is set aside and a limited rehearing is gronled only
on the quesfion of interest rate. Costs are awarded Lo L plentife
due to the ﬁdﬁ}appearance of the defendants when this case was -alled
and for coﬁéédﬁehtial proceedings. Ir fix these costs at 17200 which
should be paid within 21 days in defaull the defendanta wili L sarred

from defending any further proceedings in this casc.

...............................

CHIEF JUSTICE




