
• 

• 

eownsel: 

Hearing: 

JIX.lgment: 

IN 'I'IlE SUPfl.l'ME COlle,]' OF WES'l'Hi.N SAOO~ 

IlliT.D AT APIA 

Ii Drak,e for pet i tion.,r 

IN TIlE MA'1'l'ER 

IN THE MA'1'rllH. 

m"rWITh'N: - , 

T R S Toailoa for respondent 

23 July 1996 

MISC. 20456 

of The Territorial Con-' 
stituen<>y of Falealili 

~ .. lLJ2 

of an Election Petition 

l'UlMAONO ESEHA RImNI of 
Falealili, Fhtai 

Pet.itioner 

FUlMAONO WI'CMAU of 
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JUIX' . .MEN'I' OF VAAl,.J 

Th", respondent was one of the tHO successfu.l candidates for the 

constituency of Faleal:i.li in thee Gen"ral Election held on the 26th april 1996. 

The petitioner l..;ra.'::.:; ant: of the eight, w'lsuccessfu.1 candidates. The petitioner 
., 

I?eeks to avoid the (~lecti.on of the ees.rxHKlent. Ul.lon three a-Ilpgat:ion.s of hribery. 

, After the pe"ti-tione,c had closed his case T ruJed after hearing submissions 
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from counsels that the only allegation of' briber,), pr'ima facie est.ablished by the 

petiti.oner was 

• 
(et) Tit,! respondent. on the 21st day of April 1996 gave Patea Faiaga, an 

eleGtor frotH 'the Faleali li consti tuenc,l' the sum of $200 t.o induce 
, 

him and bis fami ly to vote for the respondent. 

According to t.h" oral and affidavi r testimony of' P"tea Faiaga the respondent. came 

to his hurne on a Sunday morning J th~ 21st day of' April and gave him $200 in the 

presence of hi.s. son who is also an e1 ector. The respondent told Patea Faiaga 

that he had wanted to come and visi.t 'as Paten had bt:en sick for quite some time. 

And when the $200 was handed over PaLea told Ult~ respondent that there was no 

need t.o ,~d.ve such a I.arg(-~ Stull of money; but the r'espondent, r-eplied that it Has 

because he had been unable for many days to oOllle and visit. The respondent then 

askM Patea fo[" Patea and his t'amily to remember h:im on eleetion day, The same 

witness further stated in his SHorn aff:idavit that it is not usual for the 

respondent to visit; the last visit. by the respondent was prior to the previous 

general elections, 

Undel;; cross examination however this SaIllP. Hi tness appeared to change .story. 

He stated the reHpondent came on Sunday, the 7 tJ, of April, He also testified 

t.hat for a number of year's he had a close relationship «i th the respondent; the 

respondent had assisted him financially on a munber' of occasions; the respondent 

assisted him when his wife passed away; the ['espondent.· assisted him whenever he 

asked t,he l'espondent for assistance, Furthermore he t.estified that. t.he 

respondfmt did not"say anything about the forthcoming elections I1hen Lhe $200 was 
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, handed over and that the '$200 was for his sickness. 

Siliniu Faalata the son of Patea testi.fied that he was present when the 

$200 I"as given to h:is father and that the l'eBpondent Baid he had Hanted for a 

lo~ time to corne and visi to He was adamant under cross examillation that the 

respondent did say to his father to remember the respondent, on election day. 

This same witness testified the retipondent also LaId him for the \.V'itness and his 

wife to remembt-,,· the elections. When questioned Hhy he and his father had given 

conflicting evide""e he Baid his father \Vho i.s a sick man has probably forgotten 

that the respondent did say to remember' the elections. 

Faamanu Patea, son of Patea also testified that the respondent did visit 

on SundRy, the 21st Apr'il Hhilst his father Patea and his brother SHiniu were 

inside their open house. The respondent was accompanied by his son Alo. Falllllanu 

said he \Vas outside and he Sal" and heard \Vhat the respundent \Vas doing and saying 

inside the house. He Has Hith Ala the son of the respondent. He heard the 

respondent saying to hi.s father Patea for Patea and his children to remember the 

elections. 

The respondent does not deny visiting Patea. on Sunday morning, the 21st 

April 1996. He admits giving Patea $200. But he denies that the $200 waS 

corruptly given for the purpose of i ndueing Patea Faiaga and his flllllily to vote 

for the respondent. 

The respondent testified that .' 
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• 

( 1 ) He has helped anci looked after Patea for many years. 

(2 ) Because it has been a "hile sinne he lust saw Patea he felt obliged 

• to give him some money t,o support him as he is now bed ridden from 

stroke. 

• (3) He had no intention of bribing Patea as Patea has always been a 

supporter. 

(4) He denies telling Patea for PaLea and his family to remember him on 

eleotion day. 

(5 ) He assisted Patea in July 1994 when Patea was sick and taken to 

New Zealand. 

(6) He again assisted Patea ·towards the end of 1995 when Pates was sick. 

He gave Patea and his family sums of monies. 

(7) He gave customary donations in forms of finemats and monies when 
" 

Pa·tea had faalavelavF' lihe \",heu the ~..;ifc of Pate!=}: passed away. 

• Likewise P'dtea also reciprocated. "hen the respondent had 

faalavelave. 

(8) He was told on Friday HhUst' he "as attending to minis terial duties 

that P'dtea '"as sinh but on Sat.unlay Ul(" respondent attended a family 

funeral and the first opportw1ity for him to see Patea was Sunday 

morning. 

(9) It WaS his son Falanaipupu "ho drove his car on Sunday morning to 

the house of PatE'H but· not, his son Alo who returned to Australia 

".ft.el' the elect.ions . 

In considering th" ·"viden"e to determine the allegation of bribery against 

the, respondent. I'remind myself of t.he st.andard of proof required in elect.ion 
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cases.:, see Election Petition re Saiata CO[Jstit.uenc.Y [1970-1979J W8IR. 239 as \,ell 
~... .. '" 

as the.Mari'o\,J-i,g,. in respectq( 
, , ,.Pc 

. to 

the evidence of an accomplice . , 
', . 

I acoept from t,he evidence that Siliniu Faalata Has with his father Patea 

• 
Hhen the respondent visUe<;! on Sunday morning, the 21st April 1996 and gave $200 

to Patea. I also 1iC'..oept that tlw respondent. has in the past assisted Patea and 

his ffuuily finanoially I1hen requested by Plltea and that the last time Plltea and 

the respondent. sal; each other Has tOHards the end of 1995 Hhen Patea and his 

( t'ami ly visi t.ed t.he respondent at Motoot.ua as Pat.ea was at. the time a sick man. 
\ 

The respondent testified that. he felt obliged to visit Patea as he has not seen 

hi.m for Il long time. Pat.ea Flliaga and his tHO sons Siliniu Faalata and Faamanu 

Patea all oonfirmed that. t.he respondent dirl say t.hat he had "anted, for a long 

time t.o come and visit. Patea. 

, 
Did the respondent have a corrupt Lntenlion to influence to voLes Df Patea 

and his fandly. The responllent. says he had no such intention as Patea hilS been 

a long time friend and a supporter'. I have given the evidence oareful 

consideration and oonclude t.hat the pu'ynient. of the $200 to Patea on t.he 

21st April 1996 Has give'n HUh the corrupt. intention of induoing the votes of 

Pat.ea and his family to vote for t.he respondent. T i'eaoh this conclusion upon 

these gr'Ounds 

( 1.) Th(e e lect.ion "as (",ly 1'i ~'(e days i,'l1ay <,hen the paj711ent l1as made. 

(2) The amount paid Has quite substantial. 

(3) Patea did not request any financial assistance from the respondent. • 

• 
(4) ThA last time' the., rcsjX)ndent assisted Pat,ea "as t.OIvards the end of 



, 

1995 Hhen Patea sought assistance aR he was then a sicl{ man. 

(5 ) Patea has been sid for ,,(Jllle Lime and (be t'e>lpondent through his own 

• nvicie'flce t.old PaLen he hw] h'antA~d for H long time to come and visit 

[mel the visit Has not made until VF!t:'Y close to elections . 

• 

I also accept that the respondent at the time he gave the $200 told his old time 

friend to rc,meruber the elections. I reject the evi.dence of Patea i.n cross 

examination that the respondent did not refer to the elections "hen the payment 

( was made. TIle reason for the change of evidenc:e 'by Patea in Illy view is found in 

the admission by the respondent in cross examination that the respondent did 

visit Patea prior to the conuTiencement of this elect.ion petition trial because he 

was concerned about their relationshi.p. The visit was made '-lith full knowledge 

that Patea is a witness for the petitioner and according to the respondent he was .. 
told by Patea he will not, conle to Court. The demeanour of Patea in the ",itness box 

indicated that he ",as an unwilling "itness for the petitioner. 

I find the allegation against the respondent proved and I declare his 

elec tIon void. 

I flO'" '1,urn tot-he nounter allegations made by the respondent against the 

petitioner. 

The first allegation is that the petitioner gave one Loi Taufao the sum of 

'$10 on or about t.he first week of April 1996 to induce the said Loi to vote for 

the petitioner. Loi Taufao testified that he lias infron't, of his house ",hen he 

was'appt'Oached b;' t.he petitioner ",1'10 t.old him he is a candidate in the forth-
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coming elections. During the course of their disCLlssions the petitioner gave him 

$10 and told him to remember the elections. The pcb honer on the other hand 

said he Has on his way to Piu in ~larch 1996 for the purpose of electioneering • 
when Loi Taufao a member of his family stopped his vehicle. Loi Tau1'ao got on 

• and he appeared to be intoxicated. i,oi. asked for some money and he then gave him 

$20. Nothing "as mentioned about t.he elections. 

I accept that the mone~' was given in ~Iarch and nothing was said by the 

petitioner about the elections. [ have my doubt about the testimony of Loi 

Taufao. This doubt must be t'esolved in favour of the petitioner. This 

allegation must fail. 

The second allegation is that on or about I:he first week of April 1996 the · . 
petitioner gave Taamaletoa ~lausali $40 to indulCe him to vote for the petitioner. 

TaamaLetoa told the Court that the petitioner in the company of' Talo Vliuli came 

to his home at, about 9.00 0' clock in the eveining and told him of his desire to 

contest the elections. l1e sai,d it "as in the first "eek of April but ,mder cross 

examiantion he Has not sure ",hether it 1,as in April or ~larch, but he did receive 

$40 as confirmed by Perenise Vale and the peLl·Uoner himself. 

The petitioner does not. deny the giving of $40. He said that during the 

month of March 1996 he travelled throughout his district to make himself known 

to electors; "telLing the electors his de~dre to run as a oandidate and informing 

• the electors of his reasons for running. And as the holder of the title Fuimaono 

he Has expected to give monies to reciprocate the courtesy extended to him by the 

fam~lies. He specifically told the recip:i.ents of the llIunies that the money was 
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not to buy their votes but they as electors should vote wisely. Before embarking 

on his election campaign in ~larch 1996 the pet]. honer obtained legal opinion to 

the effec·t that he Can safely campaign and conform wi th custom until the election 

period commenoes. He felt he \ ..... as free and ~\llLhin t.he lCl\~ to hand out small 
• 
amount.s of monies to the families he visited as a 1'aaoso t.o comply with customs 

and traditions during the period before election period .. Election period 

conullenced on the 30th ~larch 1.996. 

As a 80nsequence the petitioner does not deny the payment of monies in the 

nine allegations alleged against him in the counter petl tion. What he denies is 

firstly that he did so "ithout any corrupt intent to induce the votes of the 

recipients but simply t.o comply Hith CUS·tOIll and. secondly he denies that the 

payments were made not in Apri.l but in ~1arch H196. 

I accept the eivdence of 'the petitioner that his election campaign was 

conducted throughout ~rch 1996 before election period commenced. I accept from 

the evidence that he kept records of' his campaign activities and his dates are 

therefore more accurate than those alleged in the counter petition. 

What I do not accept hOl"ever is that the petitioner should hide behind 

faulty legal advice to give hi.m a licence to give handouts to electors prior to 

election and before election period commenced. His Honour Sapolu CJ has dealt 

adequately wi th this subject in the recent unreported decision in Election 

Petit.ion re Aana Alofi No.3, 26th .June 1996 8.t page 17-18. 

Coming back to the second allegation agains·t the petitioner, I am satisfied 
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from the evidence that the payment "as made in ~larch and the allegation is 

accordingly amended. I find that the $40 was given after the petitioner has made 

lo:Iown his wishes to run in the election. I alll sat.isfied beyond reasonable doubt 

that this allegation is proved. 

Coming to the third allegation it is alleged that on the 18th April 1996 

the petitioner gave $20 to Maseara Puea and his Hire to induce them to vote for 

him. Both Toetu Naseafa and her daughter testified that on the night of the 

18th April 1996 the petitioner callle Hith Tala Uliuli and Talo requested the 

support of their family and "hen support "as promised the petitioner "gave $20. 

The petitioner admits $20 Has given not on the 18th April 1996 but on the 

19th ~larch 1996. I accept the date given by the petitioner. Was the $20 a 
#' 

faaoso as claimed by t,he '"petitioner or a bribe? Given the inuninence of the 

elections and the circumstances surrounding the payment I am of the view the 

payment of $20 Has a surtle form of bribery by the petitioner. I find the 

allegation proved. 

The fourth and fifth allegaticms are that the peti tioner on the 20th April 

1996 gave to Tauveve Loto and his "ife $20 as well as $20 to Leapagatele 

Faimafili to induce them "to vote for the petitioner. 

Tauveve Loto told "the Court that the petitioner accompanied by his wife 

~alled into his house in the evening and made lmown his candidacy. The Hitness 

was not sure of the date. Again I accept from t.he evidence of the petitioner 

• 
that, it «as the 23rd ~larch 1996 and the allegation is accordingly amended. 
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Tauveve Loto said after the petitioner talh:d about U,e elections,- he, Tauveve 

told the petitioner to leave his request for his family to consider. Samoan 

cocoa was served by t.he family of Tauv<cve and t.he peULioner gaVe $20 • 
• 

Leapagat.ele Faimafili was sent for a request from the petitioner and upon his 

a}rival he was spoken to about the e.Lection and given $20. 

Again t.he pet.i.tioner admits the giving of t.he monies t.o the electors but. 

insisted that it was a proper thing to do as the fami..Ly of Tauveve had displayed 

oustomary courtesy. It was therefore customary for him as the holder of the 

Fuimaono ti.tle to reciprocate. 

It was Tauveve Loyo and his family who extended the hospitality to the 

petitioner. Yet when Leapagatele arrived he h'as also told about the elections 

• 
and given $20. I have no difficulty i.n concludif,g that these allegations are 

also proved. 

The sixth and seventh allegations are that on the 9th April 1996 the 

peti.tioner gave Salea Lipena and Taino rrupu $20 each to induce them t.o vote for 

the petitioner. 

Salea Has not called as a wi tness but t.he petitioner himself acknowledged 

he gave $20 to Salea and Taino Tupu in ~1arch and not. April. Again I accept 

payments Here made in lli1'ch. According to t.he evidence of Taino Tupu, the 

jleti boner and his Hife came to her home and Hhile they were talking about 

elections they I<ere joined by Salea Lipena. The pebtioner then gave them $20 

each .. Again t.he petiticiner testifi.ed t.hat t.he monies was for the courtesy 
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ext,ended to him and the payment was to reciprocate the courtesy extended. These 

payments were made while the petitioner Was electioneering and with elections 

l.,oming the obvious inferenoe .i s Ulat th(~ payment.s were mad," with the election 

in mind. If' the hospitality was provided by Taino Tupu why «as Salea Lipena also 

given the same amount of mon,w? [ am satisfied these allegations have been 

proved beYond reasonable doubt. 

The eighth allegation is that on or about, the second «eek of March the 

( petitioner gave Tamalupevao Faatiuga, Seve 'Feli, Kereseta Faatiuga and Hamuferi 

Faatiuga $5 each to induce each of them to vote' for the petitioner. Here again 

although the petitioner disputes the date he oonoede the giving of monies to the 

prople concerned out of respeot. As I have rejeoted his reasons for the giving 

of the monies I also find here that the intent of the petitioner was to induce 
• 

the votes of the recipients. I also find t,his allegation proved. 

The ninth allegation is that on the 29th Narch 1996 the petitioner gave 

Aniva Asueru $10 to induoe he" to vote fo" the petitioner. No evidenoe was 

called to support this allegation but' the petitioner in his evidence in ohief 

conceded giving $10 to Aniva ;\sueru. I am not satisfied that ·this allegation has 

been prov",'0. The name Ani va Asueru does not appear on the electoral roll 

submitted to the Court by consent of cow1sels. 

The tenth allegation is that on Sunday, the 7th April 1996 the petitioner 

• offered to members of ·the Utulaelae Nethodist Church he will pay their 

outstanding loan if he succeeds in the elections. Ny finding of facts on the 

evidence are : 
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( 1) The petitioner Has invi ted by one of the matais of the congregation 

to come to t.he Sunday t.oonai. 

• (2 ) The petitioner joined the toonai and contributed one carton ice 

cream and a 61b can of corned beef. 

(3) During the toonai Fuilllaono Fetalaiga jokingl>" said to the petitioner 

that if the petitioner succeeds in the eleotion h~"! Hhoul.d help pay 

the church outstanding building account.· 

(4) The petitioner made no response to the suggest.ion. 

On those finding of facts I f.ind the evidence falls far short of the proof 

required and the all.egation must fail. 

.' The remaining allegations concerns the giving of monies by Talo Uliuli 

Olano as agent of and eommi ttee member of the pet.itioner to several electors. 

There are five allegati.ons. The first is t.hat on the 25th April 1996' Talo gave 

$5 to Aniva ViIi to induoe her t.o vote for the petitioner. Aniva Vili gave 

evidenoe t.hat on the night of the 25th April 1996 Talo came to the Women's 

Commi tt.ee house. The hI:l fe of 'T'a.t.o Has a'i: the COliuniLL(~e llouse i.;l.th -An.i.vf1. ViIi and 

Luisa Aeoo. Tala came .to aeeompany his Hife home and ,,,hile he was at the 

Committee house Talo gave $5 to An.i.va Vili and told her ·to vote for his 

candidate. Talo in his own testimony admitted t.o the giving of the money and 

telling Aniva to remember hi.s candidate. On those facts I have no difficulty in 

conoluding t.hat the money Has given by Tala fo,- t.he purpose of inducing Ani va t.o 

• vote for the petit.ioner. 

r·o 

. The second allegation relates t.o the giving by Tala of $5 to Miriama FHa 
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on the 27th ~1ttrch 1996 to induce her to vote for the petitioner. Miriarna Filo , 
was required to give $20 like every other member of her church for the pastor's 

E1.xams. She said she went to Talo for $20 but Talo did not have $20. Her 

evidence is confirmed by Talo. On the dsy of the exams Miriama Filo was $5 short 

and Talo then gave $5 to Mir.imna Fi.l.o who is a ['",.laUve of Ta10. On the evidence 

I am not satisfied that the $5 Has given by Talo for the purpose of inducing her 

vote for the petitioner. The allc~3.tion must fail. 

Thirdly it is alleged that on the 25th April 1996 Talo gave Esera Falefitu 

and Galu Viese $5 each to induce {hem ,to vote for the peti.tioner. Esera Falefitu 

gave evidence that in the early morning of the 25t.h March 1996 he and Sololllona 

and Galu Viese went to the house of Talo ann Talo gave him and Galu Uiese $5 each 

and Here urged by Talo to vote for the petit.ioner. Again Talo confirmed in his .' 
evidence giving of monies and here again I have no difficulty in finding the 

allegation proved. 

The fourth allegat.ion is that on the 25th April, Talo gave $5 to 

Tauamalupevao Faatiuga in order to vote for the pe,titioner. Tauarnalupevao 

testified he Hent to see Tala to discuss family inatt.ers and he was counselled by 

Talo regarding t.he pending conferment of a fmnily t.itle. He said Talo left with 

the petitioner when the petitioner arrived and \,hen he returned two hours later 

Talo gave him $5. He was also told by Talo that the petitioner had only brought 

$150 for distribution . I prefer the evidence of Talo. He frankly admitted 

• giving $5 and it was not something ne" for him to give Tauarnalupevao monies. He 

is entitled to the benefit of the doubt and this allegation must also fail. 
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The last allegation relates to the giving by Tala of $15 to Vai Fornai and 

his wife on the 25th April 1996 to induce them to vote for the petitioner. In 

• 
support of this allegation both Vai Fomai and his wife gave evidence that Tala 

called into their house on the night before election day gave them $15 and urged 

them to vote for the petitioner. T"lo confirmed he gave $15 t.o Vai Fomai and his 

wife Faatu Fornal.. FaaLu FOllla, i.s a registered elector. Tala said he gave $15 

because the pet.i tioner did not. visit. the Fomai family. The eJo,:planation by Tala 

clearly established beyond reasonable that the purpose of the m~ney Has to induce 

t.he vote of Faa,tu Fomai. 

Having made my findings that the actions by Tala UHuli Olano as alleged 

in allegations 1, 3 and 5 above were dOlle for the purpose of corruptly 

i'h'fluencing t.he vot.es of those electors, I no'" turn to consider "hether the 

petitioner knew or authorised Tala to do as he did. The corrupt practises by . . 

Talo were conmlitted during the election peeiod and the evidence by Talo is that 

the petitioner did not. give him any money and the petitioner kne" nothing about 

the monies he gave to the electors. I accept the ,'!vidence by the petitioner that 

he .. as led to believe through legal advice that he was free to campaign provided 

everything ., must stop when election period commences. And when the election 

period commenoed the petitioner informed Talo to stop the oampaign. The sale 

purpose of Ta.1o during the campaign and before electi.on period commenced was to 

rnake the initial contact wi th the electors. The evidence clear 1y established 

that the giving of monies by Talo t.o the electors "as done without the consent., 
• 
authority or knowledge of the petitioner and were clearly against the 

instructions of Llje petit,ioner. Accordingly the ·three allegations must fail. 
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I declare the election of the respondent void in terms of section 112 of 

the Electoral Act 1963 and I will report my findings to the Honourable Speaker • 

• 

I make no order as to costs. 

( ............. ~ ........ . 
", 
) 

.. 

• 
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