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JUDCMENT OF SARCLU, CJ

There are before the Court eight charges of thefl as a servant against the
accuzsed under sectimns 85 and 86(1)(g) of the Crimes Ordinance 1961, Section 85

insofar as relevant provides

"{1Y - Theft or stealing iz the act of frauwdulently or dishonestly
"Laking or converting to the use of any person, anythinz capable
"of being stolen, with intent -

. N {a) to deprive the owner or any person having any
" property or intereel, therein permanently of such
" Lhing or of such property or interest”.
prog .
]

Seclion 86(1) () then provides




o stwn. &

"Ivery one who commits theft is liable to imprisonment for a term

’ "not. exceeding seven vears if the property stolen iz anvthing :
"stolen by n servant which belongs to or is in the possession of % |
"his employer™. :

+

Of the eight charges ngainst the accused, charge §,555/95 has been dismissed for
there is no evidence to establish a prima facie case with respect to that charge.

That means there are now only seven charges vemaining against the acoused,

The accused was at the material times employed by the Congregational
Christian Church of Samoa (hereinafter referred to as "the Church”) as its chief
accountant. lle was appointed to that pest in August 1993 by the finance
~committee of the Church and he held that post until he left the service of the
Church about the end of August 1994, In hisg terms of appointment the accused was
'I.mid an anmal salary of $20,000 and an annual travelling allowance of $2,000,

According to the accused in his oral testimony his nett fortnightly salary was

544,94 arvl his Lravelling allowance was for local travel.

Now the procedure of the Church with regard to the signing of its cheques
['or'[myrnenlz is that any fwo persons of the Church’s general secretary, bLreasurer
ant {:h lef accountant may sign a cheque to make it valid for payment. It was also
the practice of the Church that when a cheque was submitted for signing, a

,voucher was attached to the cheque giving an explanation of the purpose of the

parment to be made with the cheque, What the acoused has been charged with are

o
salary double payments and travelling allowance overpayments that were made to

Fim with Churche cheques From January 1994 Lo Augusbt 1994,




I will deal {first with the salary double payments and then with the

L]

travelling allowance overpayments, Fmployees of the Church are paid on a w0
*fortnightly basis. At the material times 1lhe payeolls aml payvsheets were
prepared by the cashier at the accounts section., Bome of the Church employees
had their fortnightly salaries paid direckly to them but most of the employees
had their fortnightly salaries paid into their accounts at the Bank of

Wegtern Samca (hereinafter referred as "the bank"}. The accused was one of the

S

employees whose fortnightly salary was paid into his acocunt, at the bank. One

of his responsibilities as chiel sccountanlt was to check the payrolls, the
paysheels and the cash payments journal which should record all payments made by

Lhe Church Lo see that all the entries in those documenks were correect.

. What happened liere was that for four fortnightly pay pericods the accused
paid to himself by four separate Church cheques his salaries for thoss four pay
periods while at the same time the cashier who was preparing the payrolls and !
paysheets was paying the acoused’s salaries for the same pay periods into the

accused’s account. at the bank. According to the cashier's oral testimony which

I ancept., the chiel accountant did not inform her and she was nob avave that for
the four pay periods in question the accused had already drawn Church cheques for
his salaries {or those pay periods apd that was the reason why she continued to
pay the accused’s fortnightly salaries for the same pay periods into his account

» 'y : q
ab the bank, The details of whal happened are as follows,

On 1% April 1891 the accused prepared a voucher for payment of the sum of

"

$544.91 for his salavy for Lhe fortnishtly pay period ending on 18 April 1994,

o
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The voucher was then attached Lo a Church cheque prepared by the accused For the
, .

same amount.  The voucher and the cheque were then given to the treasurer of the
Cl'li:l?nh who signed the cheque., The accused alse signed the cheque but it is not
clear whether he signed before or af“ter' the treasurer had signed, With the
treasurer’s and the accused’s signatures on the cheque, the chegque was valid for
payiment. From the bank stamp on the cheque and other evidence, it is clear that
the cheque was presented the same day, 15 April, to the hank aud cashed, Tor the
same pay period ending on 18 April 1994, the cashier without lnowing of the
salary payment already made to the acoused on 15 April! entered the accusad’s
salary in the paysheets and payrolls For thatl period and ‘t.hfja acoused's salary was

paid inte his account at the bank., Seo what happened was that the accused’s

walary for the fortnightly pay period ending on 18 April 1994 was being paid

Luice,

Then on 13 May 1994 the accused again prepared a voucher for payment of the
sur of $544.91 for his salary for the fortnightly pay period ending on 16 May
1994, That voucher was then attached to a Church cheque preparved by the accoused
for the same amount. The voucher and the cheque were then given to the treasurer
of the Church who signed the cheque. The accused alse signed the cheque but
agnain it is not clear whether he signed before or af'ter the treasurer had signed,
The cheque was presenbed the same day, 13 May, to the benk and appears teo have
tiecnt cashed on Lhat day., Again for the same pay period ending on 16 May 1894,
the cnghier without knowing of the salary payment already wade to the acnused on

13 May, entered the accused’s salary in the pavsheets and payrolls and the

o
accused’s salary was paid inlo his account at the bank. So the accused’s salary

5.




for the fortnightly pay period ending on 18 May 1994 was heing paid twice.
»

. On 20 June. 1894, the accused again prepared another voucher for payment of
the sum of $544.94 for his salary for the fortnightly pay period ending on

47 June 1891, That voucher was also attached to another Church cheque for the
same amount. and diven to the treasurer who signed the chaogue,  The acoused’s
signature also appears on the cheque and the same day, 20 June, the cheque was

presented to the bank and paid, Adain the cashier who was not aware of Lhe

salary pamment already made to the acoused on 20 June, entered the accused’'s

salary in the pavsheets and payrolls for ay period ending on 27 June and the

accused’s salary for that period was paid into his account at the bauk. So again

the nocused was being paid twice for the same pay period ending on 27 June 1994.

Then on 8 August 1994, the accused prepared another voucher for pavment. of

~
the eum of $544.00 for his salary for the fortnightly ray period ending on

22 August 1991, That voucher was also attached to a Church cheque prepared hy

the accused and were given to the treasurer who signed the nheque. The acnused's

signature is also on the cherque. The cheque was presented the same day,

9 August, to the bank and wag cashed. Again the cashier who was not aware of the
salary payment. already made to the accused on 9 August, entered the accusad’s
salary for the same fortnightly pay period ending on 22 Aagust 1994 in the

paysheets and payrolls so that the accused’s salary was paid into his account at

iy

the bank. So the accused’s salary for fortnightly pay pericod ending on 22 Augusl

1994 was again being paid twice. .

o
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In his oral testinony, the treasurer adnitted to signing the cheaques given
»
to him by the accused in April, Moy, June and August 1994, But he saied he signed
‘those cheques because he trusted the accuserd being the chief accountant of the

Church. He also said that he believed that the cheques were in order and nothing

wrong was being done. After considering the treasurer's evidence andd having

observed his demeanour in the wilness stand, T accept his testimony as truthful. _

However, T am also of the view that he should have informed the people in the

.

accounts section who prepared the paysheets and payrolls of the salary payments

vhich were already paid to the accuged as already referred to. To leave ma tters
CONCOrning money on one's trust of ancther can be dangerous and lead, to coghlv
consequences as it has happened in this case.

. The testimeny by the cashier, which I also acceplt, is ithat when she
prepared the paysheets and payrolls for the fortnightly pay periods in question,
she was not aware that the accused had already being paid his salary for those
pay perieds with cheques he had given to the treasurer with accompanving vouchers
for salary payments. Neilher the treasurer nor the acruserd informed her af those

rayments. As a result she entered the accused’s salaries for the pav periods in

question in the paysheets and payrolls for Lhose ray pericds and the accused wns
paid his salary twice for each of those pay perieds, She further testified that
she never sms Lhe vouchers prepared by the acoused for payments of his salary.

She also stated that the paysheets were suppnsed Lo be certified by the treasurer

or the acoused as rhiefl accountent, but no such ecertification was done.

"

"

The oral testimonw by the senior accounts clerk is that the normal
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procedure is . for him fo prepare vouchers for payment by the Church
»
instructions from the treasurer or chief accountant. So for

o1
the accusad 1o
prepare the vouchers for payment of his own salaries was not in accordance with

normal procedurs,

There was also evidence given in ‘this case that members of the Church staff
may apply to the treasurer or chief accountant for sala.r_'_;f' advances when they have
any ‘faalavelave’., 1 do not, however, find anything in the vouchers and chegues
prepared by the acoused and co-signed by himself and the treasurer Tor separate
payments of the scoused’s aalary, to suggest thal those payments were for salary
advances, The words ‘advance’ or ‘'salary advance’ do not appear in any of the

vouchers,  The elear impression from the vouchers is that the payments were

aimply for salars,
‘J et

With regard to travelling allowance, the accuzed was entitled to $2,000 per
annum.  Butb that travelling allowance was for lecal travel. On 4 January 1994,
the accusced prepared a voucher {or the amount of $1,000 for pavwent. of his
travel ling allowance. He also prepared a Church cheque for the same amount. The
cherue and voucher were then given to the treasurer who signed the cheque, The
accused’s signature is also on that cheque. The cheque was presented to the bank
the same day and was paid.,  On 21 Jaminry 1994, the accuserd again prepared
garwther voucher for the sum of 31,000 for payment of his travelling allowvance.
He also prepared a cheque for the same amount. That cheque and voucher were
given to the general secretavy of the Church whe signed the cheque.  The

F

accused’s signature iz also oh the chegque., The cheque was cashead al the bank the
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same day, 21 January,

On 25 January 1994 the accused again prepared another voucher [or the sum
of $1,000 for payment of his travelling allowance. He also prepared a church
cheque for the same amount and gave the r_‘.l'l.eque and voucher to the treasurer who
signed the cheque. 'The accused also signed the cheque. That cheque was also
cashed at the bank the same day, 256 March. Then on 26 July 1991 the accused
agnin preparead .another voucher for $400 and a cheque for the same amount for
payment of his travelling allowance., 'That cheque was signed by the general

secretary of the Church. The accused's signature is also on the cheque.

In all the total amount of travelling allowances paid to the accused from
January 1994 to August 1994 was $4,400, which amount exceeded his total amwual
travelling allowance of $2,000 by 42,400, In his oral tesbimeony, the accused
admitted that he was also paid $400 in December 1993 for his travelling
allowance. He is not being charged with that amount but it means that f{rom
Decenber 1993 to August 1994 the accused was paid a total of $4,900 for his

travelling allowvance,

Hore again Lhe evidence of the general secrelary and treasurer was that
they trusted the accused as he was the chief accountant. Because of that trust
they believed the choeques and vouchers given to them by the accused were in order
and correct. Ho they signed the cheques, There was also evidence that in
certain aivoustances travell ing al lowaijr:.e may be advanced to a staff member who

o

was entilled to n btravelling allowance., However, it is clear From all the




vouchers prepared by the accoused for payment of travelling allowance to him that.
.

- they were simply lor payment of travelling allowance to him and not for any
advance. liven the 1~{orc1,5 ‘ad_vance’ or ‘travelling allowmnce advance’ do not
appear in any of the vouchers, What is also startling is that the accused in a
matter of nine months from December 1893 .to August 1991 had already paid to
himself a total of $1,900 which is more than what he was entitled tn by way of

travelling allowances for two years. The absence of the words ‘advance’ or

“Cravelling allowance advance’ from the relevant vouchers clearly suggest {0 me

that the travelling allowances paid to the accused were straightout payments of
allowance so that he did not have to repay any overpaymenis to the Church abt =ome

time in the future.

. The evidence by the senior accouds clerk to which [ have already referred
is that the normal procedure is for him Lo prepare the vouchers for payment on
ingtructions from the treasuver or chiel ancounmtant. For the accused himgelf to
prepare vouchers for pagments to bhimself was not in accordance with normal

procedure. The evidence by the cashier in this respect was that the cheques and

vouchers for payment of the accused’s travelling allowance did not come 0 her
nobice until about the end of August or beginning of September 1994 which must
have been the time or afler the time that the accused left the emplovment of the
Church. As a result, those payments were not posted in the rash pavments journal

“until about the boginning of Seplembar 1994,

The evidence provided by the accused in his caution statement and oral

EA )

-

testinony is that he did take the monies with which be bas heen charged. He

&~
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admits In his caubtion statement that, on occasions when he ran out of monev hefore
k] .
a payday, a Church cheque would be co-gigned by himself and the treasurer for a
. salary advance., . However on the payday his salary would still go to the bank and
he would use that shlary'as well. I do not acceplt thal Lhe money the acrouserd
received before a payday by filling out. a voucher and - preparing a cheque_fmr the
Lreasurer was an advanee which should be repaid at a later date, There is simply
no mentjon of the word 'advance’ in any of the vouchers, If the real purpose of
the payment was a salary advance, I would have expected thé acouserd as chief
accountant to state that purpose in the voucher, But that was not so. 1 am of
the clear view that what was done were slraightout paymenlts of salary as the
vouchers clearly show, so that the accused’s salary was double paid for the
Tperiods in question with full hknowledge of the accused. T reject the accused's
.evidence that he was not aware whether his fortnightly salary was still.gojng to
Lhe banlt, Tt was for h.'i.m‘ to check the payrolls and paysheels ftor each
fortnightly pay period. He should have noticed From those documents that his
fortnightly salary was atill being paid by the Church to the bapk, If he did not
check the payrolls and paysheeis then T really wonder about what work he was
dnipg whan he said that he uged to work 80 hours a week, and;during every weekend
and every pub]ic‘holiday.

Ilis evidence that he only looked at the sunmaries

ingltead of the whale payshects is not ancepted.

With regard to the bravelling allovance overpayments, the accused admitbod
in hig cauvbtion stalement, that his tvavelling allowance wng overpaid by §2,900,
+

Hewever he s only being charged with $2,400 of thab amount. He also said that

£}
the Lreasurer agreod Lo let him have the use of a Church vehicle but Lhal wasg

10
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sihsequently taken away from him upon instructions from the Church.

. It is ciear that wder his terws of appointment the accused was given a
travelling allowvance of $2,000 per annum. 'There is no wmention of a vehicle for
his use, Obviously Lhe travelling allowance which he said was for leocal travel
was given in lieu of a vehicle., Otherwige if the Church was also to provide the

accused with a vehicle for his use in addition to the travelling aliovance for

—

Joecal travel, then there was no point for payment of the travelling allowance.

Inany event if the treasurer in a private discussion with the accused had sngreed
to a vehicle for Lthe use of the accused but that vehicle was subsequent ly taken
away Trem him, the accougserd must have known that a vehicle was not part of his
‘remuneration package approved by the finance committee of the Church who

‘H.l"npﬂj.}'lf_,ii'd him,

The accused Lhen savs that he had the intention of repaying the monies he
had taken from the Church but when this matter was reported to the finance
committee of the Church aboul the end of August 1994, he lefl his employment with

the Church the following day. After careful consideration, 1 have decided nob

Lo accepl that the acoused had any genuine intention of repaying the Church,
From 4 January 1994 to 9 August 1994, the acoused without a month being missed
vag taking money from Lhe Church either by overpaying Lo himself his travelling
allowanee or by double paying to himselfl his fortnightly salaries. There was
r'l early no atbenpt Lo repay so as Lo give oredibility Lo vhat he sazys that he had

£

the intention to repay Lhe monies that he took from Lhe Church, Then swhen this
b

malber was veportod Lo the Pinance cosmilbtee he left the employment of the Chureh

11
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without. any offer of or attempt at repayment. When it is also considered that,
the acoused has a family of eleven and that at the materi a] times he was earning
a fortnightly salary of 544,90, it is unbelievable that he germinaly held any
intention of repaying the mmey totalling about $4,500 which he took from the

Chureh .

The accusad also stated that he used to work from 6.0 in the morning Lo
9.00pm at night during normal working days., He worked about 80 hours a week,
He also worked dnr"i:n,r_{ weekends and public holidays. Tt appears that what the
accused was trying to suggest was that the Church owed him money.  None of the
stalf members of the Church who worked with the accoused was asked abou t this
while they were giving evidence for the prosecution, So there was no evidence
from the prosecution on this point. Tthe only evidence came Trom Lhe accused

after the cage for the prosecution had been closed.

I do not find this evidence Trom the accused to be credible as there were
other staff doing the work of the accounts section. It is not clear what work
did he do which required him to work almost nen-stop for almest every day of j:,!'ie
week from 6.00am to 9.00pm including weekends {Satl.urd_ays and Sundavs} and public
holidays. iven gome ol the office holders who carry the mosi. onerous aiwl
desnnding public offices in the country do not work quiite for such long hours on
an almosh continuous I';ra.'a.'is. But. even if the accused was working as hard and as
long as he said, he knew that there was no provisions for overtime pay in his
terms of epployment..  What he should have done was Lo ask the Church for overtime

wh

pay or o salary increase,




Now the defence raised on behalf of the accused is that the acoused’s

actions were ool -lishonest. In considering that defence, I turn first to the
inglish position, dgeclion 5(1) of the Inglish Theft Act 1988, insofar as

relevant, defines the crime of thef't. as f'ollows :

"A person is guilty of theft if he dishonestly appropriates
"property belonging to another wilh the intention of per-

"manently depriving the other of it....".

In v Ghosh [19821 2 A1 FER 683, Lord Lane CJ in delivering Lhe Judgment. of the

Court, of Appeal stated at p,695 :

" "Indetermining whether Lhe prosecubtion has proved that the
"defendant was acting dishonestly, a jury must first of all
. "decide whether according to the ordinary standards of

"reasonable and honest people what, was done was dishonest,
"IF it was not, dishopesi. by thoge standards, that is the
"end of the matter and the prosecution fails, IF it was
"dishonest, by tLhose standards, then the jury must consider
"whelher the defendant himself must have realised that what
"he was doing was by those standards dishonest. In most
"oases, where the actions are obviously dishonest by ordinary
"standards, there will be no doubdt, about it., It will be
"obvious that the defendant himself knew that he wasg aoting
"dishoneslly., It is dishonest for a defendant to act in a
"way vhich he hnows ordinary people consider to be dishonest,
"even if e asserts or genuinely believes that he is morally
"justified in acling as he did, ...

"Cages which wight be desoribed ag bhorderline, such as Baggeln v
“"Williams [1978) 2 All E B, [1978] 1 WLR 873, will depend on
"Lhe view taken by the Jury whether the defendant may’ have
. "believed that whiat he was doing was in accordance with the
"ordinary man's idea of honesty. A jury might have come to
"the econclusion Lhat the defendant. in that oase was disobedient
. “or impudent, but nol dighonest in vhat he did",

13
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England, the legal position appears to be stated in Ltwo cases.

[} 2 . .
e L
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delivering the juigment of the Court of Appeal stated at pp 330-331 :

"Mowever, dishonesty is an ingredient of many offences and does
"not necessarily depend upon a correct understanding by an
"accused of all the legal implications of the parlicular offence
"with which he is charged. The Lest is that laid down by this
"Court in B v Ghosh [1882] 2 All TR 684, [1982] 0B 1053, namely
"whether the acoussd was acting dishonestly by the standards of
"ordinary and decent people and, i{ so, whelher he himself must
"have realigel that what he was doing was, by those standards,
"dishonest”,

In the subsequent case of R v Clowves (No.2) [1994] 2 ALL F R 316 Watlking LJ in

In New Zealand with differently worded statulory provisions {rom those in

*of the Court of Appeal stated al p.387 .

"We think that in order to act fraudulently an accused person
"must certainly, as the judge poivnted out in the present case,
"art, deliberately and with hknowledge that he is acting in
"breach of his legal obligation. Bub we are of opinion that

il an accousced person sets up a elaim that in all the circum-
"stances he honestly believed that he was justified in depart-
"ing from his siriet obligations, albeit Tor some purpose of
"hig own, then hig defence should be left to the jury for
"consilderation provided at loast that there is evidence on
"which it would e open to a2 jury to conolwde that in all the
"oilrcums banoes his conduct, although legally srong, might never-
"theless Le regarded as honegt.,.  1n other words the jury shouwld
"hea tald Phat the aocvsed camnob be convicted uanless he has been
"shown to hove aoted dishonestly",

Tn kv Williams [1385] 1 NZLR 294 al p.308 which was ciled Ly ocounsel for

acceused, the Cotnet ol Appeal held

CThe first o

ase

ig R v Coombridge [I1876] 2 NZLR 381 vhere Richmond P in delivering the judsment.

the




"Tn deciding whelher the acrused was acting dishonestly at the
"material time, the jury are entitled to Look al all Lhe facts
"arvl stateients disclosed in the evidence from whieh inferences
"as 1o the honesly or otherwise of his belief wmay be drawn. In
"olher words, the jury io deciding on the accused’s state of
"mind - honest or otherwvise - (a subjeclive state) are enbilled
"Lo ask thamselves whether on the evidence it was reasonably
"passible thal he was acling honesbiy, howvever mistakenly, (a
"subjechive test) and LF this is reasonably possible they must
“acquit him. This we think is entively consistent with the
"view Laken by the law in the many situalions where the state
"of a person’s wmind is relevant in ceriminal proceedings” .

Then a little further on the Court went on to say @

"But, when the summing up is examined as a whole we think that
"no justifiable complaint can be made about it. The jury
"ware lefl in ne doubt that they had to eomsider the state of
"the appellant’s mind, his knowledge and motives; whether he
"was honesl, ond that if they thought that he may have given
"a truthful explanation consistent wilth an honest belief he
st he acouibled”,

Turning back to the Fnglish authorities, it seems to me thal whal is said
(hosh’s case and Gloves case are more rele‘.r.'-nﬂ; 1o a consideration of the question
of dishonesty under our Crimes Ordinance 1961 hecause of the gimilarities between
the relevant, [nglish slatubory provision and section 85{1){a) of our own
Ordinaunce. Applying the tesl laid down in Ghosh’s case and later adopted in
Clowves case to the present case, I am of the ¢lear view as decider of faot that
the accused was aeling dishonegbly by the standawds of ordinary awml decenk
people,  For him Lo double pay himself on four ocecasions witheout Llelling the
treasurer ahout it in the vouchers [or payment thal he prepared, or telling the

cashier about 4t so that his salacy will nol be paid again inlo his account al




the bank was olearls dishonest., As an accounlant, and as chief accountant for

¥

the Church, the acocused must have also realised that what he was doing uas

dishonast by the.standards of ordinary and decent people,

Likewise when bthe accused in a period of eight months Trow Janmuary 1991 1o
August 1994 overpaid his bravelling allovance to himgelf by an amount. vhich was
wore then twice the amount of the travelling allowance he was entitled to per
annum, that was r:i.en.a.r,% ¥ dishonest by the standards of ordinary and decent people.
I am also of the view that the azccused must have realised that whab he was doing

was dishonaest by those same standards.

As 1 have already stated, the monies taken by the acoused wvere not advances
‘vhich he was supposed to repay. They were simply straightout. payments of
salaries and travelling allowance, IL also appears [rom Lhe evidence of the
oashier that she was never given by the accused copies of all vouchers he
prepaced Tor the payments made to him so 1bhat she could enter them in the cash
payments Journal, It was only in the end of August or beginning of Seplember
when the accused was leaving or had alt.'ea-}_y left. the emplovment of bhe. (Thm_‘__r:.-i'z

that she beconme avare of the aforesaid vouchers.

Turning o the New Zenland cases T have already oited, it must bhe pointed
o )

out. that the wording of the provisions of {he Mew Zealand Crimes Ack 1961 which
were ju fesus in Lhose cases ave quibe different in wording from the provisions
of seotion 85(1) of our Crimes Ondinance 1961. However, even il whal was said

Wt

by the New Zenlarsl Court of Appeal in Coomiricge case and Williams case nre
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tgeated as applicable to the present case, I am of the clear view that the
actions by the accused were dishonest in the light of the evidence to which 1
have already referred. I do not accept having regard Lo all the evidence that
when the accused embarked on preparing vouchers and cheqgues for double payment

of his salary and for gross overpayment of his annual travelling allowvance in a

period of eight months, he had any honest belief or state of mind that he was

s justified in his actions.

Accordingly the defence based on the absence of any dishonesty must fail.

I am satisfied that the prosecution has proved all of the remaining seven

-

charges beyond reasonable doubt. This matter is adjourned to 17 June 1994 ftor

a probation report and sentencing.

CHIEF JUSTICE




