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of TerritoriRl 
Consti.tuency 01: 

Sat! lpai teA 

!\ __ l\I_Jl 

of Rll ElecUcll PeH tion 

AS i~l'!Ul!',J .1llJ"J)-,LV AM n r 
Si uP,egA and VaegFl .. , ~',18 t.al. 

~,~YllLJ}]:!Il of Pi tor)l.!11 
and T~funa, ~latai 

![NJl\ml\ __ ~f\U\ of 1'8.0«8 

and TaflUlH, ~J;Jt.ai 

nASIU216 
IIHLurnin.o: 
H.e,e:istr'3r 
and V()Lers 

of ApiR, Chief 
Officer "111'1 
of Elpclnr" 

A general elect,ion of ~!elllbcJ:'~~ or I'arljtUllPnl. l·:~S .held (11) Fri.rJ:-\~\·) ~.r) Apl"'.i.') 
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HJ96. On Tuesda;;, 1-1 ~'Ia)' 1~196 the Chief Electoral Officer decJ ared the resell t 

.of the poll as l'Pquired by "pction 80 of the Electoral Ad. 191):1 b7givin« plIhLic 

notie.e thpreof .ill t".erms of t.he relevant. provisions of sect:ion 2{1) of the Act. 

The dec:.ln rn "Lion of t.hp po 1.1. resuJ t for the tf~rri. tor in 1. cons I", i Ll.lf'nc~y of ~a 1:.1 Jp8.i tP,Ft 

ShOHPd each cF.lncii.dc.lt.e Hi Lh the t,ot,~l number of votes he or she pollecl as 

fo110"8 : 

Asiata Saleimoa Vaai 

Fauatpa Sale 

Ttl.. V1J iLene 

TuimaseV8 Fuea 

Total mllniJel' of v-a1..i.d votes 

Numb(~r of informal \'otes 

'\0;' 

112 

Ta\-"u.1. l.en8 \vho poll0.rl I,h8 highesL J'nuubp..r' of votes 1..Jas rtccord inc;ly" der'18T(~r1 h~" -\ hp 

Chief Electoral Officer t.o be ,elect.ed.. 

On 20 ~Ia~- 1996 Asiata Saleimoa Van;, Hho is the app.l.iccHlt and petitioner 

in these proceedings, filecl nn elf:.~ctiol1 petit.ion t ... hjch r.:itn t.llc succ.psr-?J:\ll 

caJ.'ldirlate THvUi. Lene a,s first, respondent., one of the ullStlCC8ssful C'HndidaJ.es 

Fauatea Sale [IS second re~~pondel\t and t:.hf~ Chief EJecton-l.J Officer nnd J?egibLrsl' 

of Electors H_od VOC0.1:S as t1li.rd. n:'">f-;pnl'lcletl t,. It. is cleal' I:.hat Lhe (-~J.ec~tjon 

peLition h'f.\.S fJ.lr::d HiUdn t.i.IIl(".~ 8,f-) reqll"in:cl in tenns of spc-I .. ion lor.; of' t_he- .. \ct 

t'Jhic,h provhk~s thrd-, n.ll H.lf,:~cLion pet ;,tion sha.1l be fiJed. Hit-hin SF.'Ven da:vs ,3,1'1 Pi:' 

t.hr (b~' t.lie ChiA f' EIrc Lora 1 (lfficee liaR puhl j cl~- noLi:f lml I..he resulle. "r the )y).\! • 
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~()h' the COl.!rt is not cOllf.::'ernF'd Fith the other respon,-h~nLs in the pre.sent 

.pl'oceed.i.I1.~s except- -['Ot' the second respondent.. The applic~ant in h i_~. ~1Pp_U cation 

and supportinr:; a.ffid:.~,:v:i.t. alleges t.baL t.he second. t'f:sr:-:porwtent i .. s not ::~ residpnt. nf 

Wes tern SnmO::l but of J\merican Samoa hTher(~ hE' opera t.ps {1 busj n0S~,. llf~ furt-hpJ:' 

says in h".i.s affidavit thai'. i.lIunedi.:'lt..e].y (\fl~r the !4erlenll e.\.pcti(}ll and bpfore tIle 

resl1],'l, of tllP poll l'.'ElS p'lb:1.icly noLi fied, thp ~;f.~c(m(l respondpnt left 

Western Samoa for' i\wt"rican Samoa and to t.he -best. of his h:notd,.ed.!1;E:' t.he second 

resp(Jndent haF; no!"' a,e:a-in rchu-ne(l l.o \'JesLern SaJl1();-;I. ;\s a resuJt it hns not been 

possihle t.o effE.~ct pf~r'sonal sr~rvice of the applic8nL f s peLi.l:.Lon upon the spcond 

respondent ,,;jthin t:.ll(. ... jUJ~isdjct:ion of' this Court. 

It is alsn stated by the applicant in his affidavit that his pet.;. (.ion has 

been published in the Samoa Obse.rTer neh'Sp8per and broadcas!.erl over the loca 1 

I/."rJio 2AP so I:.ha t noLi c'e of hi.s Fe Li tion mus t:. l.Ulcloubl:.edly hnv p cOllle to I:he noti.ce 

of the second responden t . Therp is also some su.rtgeE Lion that t.hp second 

respondent. may be evading s(~evice of t.he petit.ion bf:"CaU8P of the nat.tu:e of the 

allegat.inns 8.t!i1insL ldm. The applicant. is tllerefoJ.'p. s8P1\"in.t!;, .in the Hli..ernat.ivPr 

orders under rules 2:~ and ~~:3 of t:.hp Elpeti.on Pf.~Liti.()n Elules lDf)/l. I Hill des.l 

'"-lith thosf.~ rules later in this dE~cis:io.n. Dut. there is another' order sO\1.r:!ht:. l.JY 

t.he appl.i.cant under rulp 1.8 fOI~ t..lv::! Court to excuse Lhe one th·1y lp. d.t?-J.:::1"Y in having; 

hispet.i t.ion jlulJ1.i.shed .in one local neHSI'Bper. T "ill clef",), I.hat part of the 

app.licnLinn to I:.hfJ substantive ile::H'in.f,{ t·,Jhr-~n all pn.l'Li.es \·'+10 b3"\.'e beell served Hill 

<> } If' presen t . 

Coming !.lac!\. Lo Lhe quesL.i.ol1 ()f service iusofar as i. t r;UI)l'.:p.t:'1l8 the ~.(~c'(lnd 

respondenl., rulp".1~) provides Lhnt C1 peL.it .. ion sh8.11 bf' sf·~rvE-~d not. lat..PI' than 8('\""1'":'l1. 
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daj.·-s after thp. on. t,p of f j.1 ing. /\s nl rear1;,r men t.inned i"he pe Li-r.i on ill this C'<lS!'? 

\-JaR filed on 20 l'-l.:"-y lD9G. So in I..erms of' rule 19 the sevell dE\VS p~ri()d r"equi['f;'d 

.for service r,!xpinJ(] on 27 Nay. HuJ e 20 -th0.11 pr(Jvid.(~s for IJ(~rsonal sp.T'vice of B 

on Rn nddress fpr servic-~e given by a respondent dop.s not. nppJ;"I- here. Hulp 22 

then provides 

"\v11erf'~ Lh(~ C(l1..lTt or a Judp:e, on 8pp.Licat.ion made not lilr)re 
"than 1'1 da,v.~ after the date of the fil:in<! of a petition, 
.tis sai:,isf'j ed, on .q.[ficl8.\Ti L shot·.'i n.g' l ... +uxL has been dOIlP, 

"tha t PVE'l-;.' J:easonable effort has bee'll made t.o effect 
"seeviL'e in lTl.nnner heeej,n before vrovided and to calise l.he 
"ma.t.t,er' t.o come t.o tl18 h:not.JlAclU;e of tbf.~ respondent, t.he 
"Court or a .Judge me:.y oeder tha.t. t.Jhat has bAen done sllalJ 
"l,p consi(lere{i Sllfficient. seT'vice, s'l.lbjeot to such C'ondi­
"t.lefts AS 1.1:. or he thinh:s rf~nson~ll.l1e". 

The present nppli<"'.n.J:ioll h'rts fi led on 28 p·Iay 19HG and t.berpfore in terms of' rtl}!: ... 

22 j L :is "d.!..hin Lime for I:..he fH.WpOS8 of t.hat rule. Utile ~3 then providpf-:) 

"The Court OJ"' 8. .Jtldge may, if of opinion Uw t.. t.hf:'J"e 11t\8 bpen 
"(-}Y3.Bion of E:".ervlce, order that tl"lR affixinr~ i.n the offire 
"of the H,egisLr~\l' of t.he Court-. of a noticf> set.tin1t out-. the 
"f.'EI(~t 1:.h8t. lhe pF~Li.tion has bCPl"l preRPnted, Lhf> n8rnF~ nf Lb(·~ 

f'peLi1..·j nn('I"', and the prayer of thA peLi 1..1 on 7 shall bp 
"considel'ecl sl.rffic1.(:'nt ser'vice". 

For completeness 011 the qUf.:~st.i()n of Sf:'l'\-jce of 8. petition, ~:ecd~.1(1tl to::; (If I.hp 

II (11) The pct;i.t.ioner 81l8.1] rJ:'(~spnt Jyi s. pet:i t.:i on b;\- fi.l i Tl..1/ .i l. 
"i.n the nffi.r.p of the Suprem;- Cnurl:. At .'\pin., and ~~~hal:\ fi:f"'rV~ 
"[I coP;''" of il·, on each respondent thereLo. 

"(.5) The petition sllall l)c Bf'J:'ved. rf~rsoJ.1A.J1YI or' ·in .suell 

, 



• • 

• • 
• 

"OI-..11t?!l' rnnnp~~r' ns TIIay hp prpsc~J:'jl;pd_ h~,~ l'\l.les ()f CCHWt-.". 

~rt. i.s c'l.Bar F1'0ID 'the relp.vant provis-jons of t,J\f.~ ... \ct arul t!J!~ !.·f-.'t(>v:~nt ]-'Lil!.:oR t.h.'1.l. 

,·,.'hat. js contemplated h'iLh rep:ard t:.n SETVicp of an ejection pptit-..ion is p(~rsoll;'\J 

sP['vice unless any of the C'in~um!"-)tances provi.d_ecl in 1'u1r:8 ~~'J t ?2 Fmd. 23 apply. 

To turn a,!1;nin to rulp 22, "1 nm of the respectf1.11 vi Ph' that. not e\"er'~­

l"(-:'f\sonable pffcrr't has b8~n made Lo effect pAI'sonal service of t.he pef:.i tion or t.hp 

secoltd r'espond8Iri'. ,,;it-hin the tjrnp peeiod. of seven dn~vs provid.~d :in 1'l,I1p 1.9 itl 

ordf:~r to ,jw;;t i fy IWlk iJ"lg t.he ord(?r foT" sufficient. s(-~rvi e0 sOIl!f:ht I.I.nd.e[' ['u1e 22. 

I elm fuet.her· of' t.he 'vie,,, t,haL not every reBsona.blp effol.'t ha.s bpen m8dp to naus!?" 

·I::.he petition or ib::; contents to come to I:.hf.~ hnoH.l.edJ:;e of th8 .sf.~cond J:espondent:. 

jn terms of rul", 22. 

From th", appU cant's applicaLion and supporting afficl;·w.i.t it is clear tha 1:. 

lw~ claims t.he seocmd respond.ent 1..0 h~~ a resident. of I\Jn('r:i can S::lmoa "'here hp 

opm:-ates a bllsin':-ss, He says thrl,t, the second respondent is noL a resid.ent of 

h'estern SamUEl: Hnd excppl, for his fmni .. l ~T' s home at, SaLUprl.i.t88. he hr\'3 no nt.her homE' 

·i n l'lest-ern Samc);). Gi. v(;m. lhrJse fac:t.ual. allegat.ions 1 1:he 8ppl·i.c.anl".. IUlen or ()lt~tht 

to ha·,..:e Irno1:,;n t".hn t. any C'hFl.nCf~ of t.ho second I"esponden t. ret:.urning to h'e.s t.ern Sarnoa 

so .Sf)Clfl after being dpfeated at the p·o.l.J. hy quite a. 8uhstanU.8.1 rtI~J.l .. g.i.n lItust". be 

vAry 5] ight.. T!Jerefor("~ reasonable effort should have bef":'u m~~lde t.o effec.L 

personal service of Llle peLiLioil on Ute second rf~~:;po.ndent i.n !\ll1f~rican Sumon or 

• (.0 Cr\.Uf:=-e tlH'_~ pet::i Lion t.o conlf:~ b) the h.n()h:l('d~~ of t.h.e Sl?r;,ond rl?spol1den~ .. Ln 

.:\meclcan SflllJ{)fl. 

serVf:\ the petition on "l.he sec:"onc1 res.pondent over'sens and. this Court, id. \:.h i.Ls 
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• ['oJ:' the petition to be served "VeI'E"",S in Ilm'c1'ican .'lnm"" C'II Lhp s,,('on<.l 

rpspondent. IlOl,Jever' no such application t·!as made l·.,rj th thf;~ result Ulai' the seven 

d,,~'s perLeKl requ i.1""<] 1;0 ,"[f'"ct personnl serv j ce of tJ,(, ppl . .iI;.ion has "",pir" ... !.. I 

run also unable to accept t,hat. in the IJr(-~sE'nt. circumstanc~es t.he pllblJcnt.jo)} of Ute 

peLit.:ion i.n the l.ocal StllfJOa OLJs(:";rvol.' ne\.Jspaper or its br():J.(lc~a!3t-. ()Vl7t" U,v·~ loc'Fl L 

Radjo 2AP, if tJmt l.J('tS done, const.itutes reasonable effort. to CRUSE' the pet.i t,lon 

l,.o rome t.o the h.noHled;~e of the sec~ond. reHpondent in !\mf~ric8n ::;amoa for the 

( 
plHT'ose of ,u1e 22, The application for 8n onler of snCficipnt. service "ndel' 

,'ule 22 is thcrefol'e deni.ed. 

Turnin.~ to r1.l1e i1:3, I am 8,lso of the l'f,'sr'Jf]ctflli vie\\" l..hat. 1:.he alle.Q'.'::;1t.i..ons 

in t.he appHcant.'s arnrlavit do not ,,,,lisfy this COlJrt that. thp second rpspond8rrl:. 

hns bpen·and. is sUll evadin.e: service of t.he pel: . .i.t.ion so as t.o jl.l!3l;i.fy an on!.er 

for slibsLit.ut.ed sF:I'yic.p under rule 2~L I t. is clenr ft'om t.he "flpl iCAnr.' s 

affidavit that the second. respondE~nt immed.iateJ.y rettHTI(;'-x:i t.o t\meri.c;:tll Samoa Fl..fter 

tiu,' 1'011 and before the declaration of the result of t.he poll HflS public]y 

noti f i_pd.. 80 he rel.urn(:,·'(} t.o }\merican Samoa days bf".~fo]'e the appLi,c:an t.' s pe ti 1:.i.on 

('.' Has filed in Court.. lind i.t .is ve17 difficult to sa,' U,81. t.he second respondent.'s 
, 

t'et.llrn Lo and remaininf1; 1.n AmericEUl Samoa is for the purpose of pv':1:l.dn..t!; .servi.(~(~ 

of t.he appliean t.' s pe Lition. Gi ven the allegAtions 1.h:'\ t. the second respondell t. 

is a residr::~nt. of t\mr·}riCBJl Samoa Hi Lil a busirless l..h(~re, 1: Ud.nls tlll:'~ re8.sow:'!,ble 

:inI'prenc8 to drnh' is that, Lhe second. r'E'P.pondent. \,J8S return.ing hnJT)p after t.h0 pol.l 

1..0 J\me.eicHn Samoa. ~,;bere he residE:s and operates a business 3.8 the appl j (.~;'~n I:. 

cJaims in his aff.i.dnvil Therefor'e T 81H not sat.isfied and do not.. accept. thni" tlH-:-

sf.~c:ond resroll(k~~t l\ns bf!en and is stj 11 evading Ef-?.t'vicp (If the P(~t:i.l:.i.on. 
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;\ccnrdinp:iy the npp] iCf.li':,ion for an order for Bubstitutpd se.rvice under rille %;{ 

is a1 so denied. 

, 
Given t.he. cin.,umstnnces of thi.s ense and the denial of the present 

applicat-,ion, the peti Lion insofar as it relat.es t.o and ooncerns the secon(l 

respondent is dismissed. In all other respects t.he pet..[ t.i.on is 1:.0 continue 

against the respondent.s Nho have be,m served. 

'nlere t.Ji 11 be no order as to COB t.s . 

.T.~'!'!.~ ....... 
CIIIEF JUSTICE 
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