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IN THE SUPRFME COURT OF WESTERN SAMOA

HELD AT APTA

C.P. 298/93

BETWEEN: AUSTRALASTIAN CONFERENCE

. ASSOCIATION LTD a duly
incorporated company having its
registered office in Sydney,
New South Wales, Australia and
Apia: ‘

o Plaintiff

A N In OL:) SAU, LOLO TOANE, MANUSAMOA
FAASOPO,  FAGALILO  FILIFILI,
FUIMAONO ANAUA, Samoan Matais,
a'l wf Salani and FUIMAONO
IO U of Salani, Falealili,
Minister of Justice:

* . Defendants
Counsel : R Drake for plaintiff
fr S Kama for defendants
Hearing: 3 Ocotober & 21 November 1995

Judgnent,: 28 TFehruary 1996

i JUDGMENT OF SAPOLU, CJ

The Australasian Conference Association Limited, which is the plaintiff in
the present proceedings, is the name by which the Seventh Day Adventist Church
is registered. The land which is the subject of the dispute in the present
1,)foceedings is land owned by Government and is sitw: ted at Salani, Falealili.
It consists of two parcels of land comprising a yota. area of two hundred and
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{ifty Tour acres two roods and twenty perches (254a. Zr. 20p.). The first parcel
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is parcel 16 containing an area of two hundred and ninsteen acres one rood (2719;3..
Ir. (.lt)p;} being part of Pt Parcel 44 and Pt Court Grant 220 Flur XVIII Upolu and
18 [.)a‘r"t: of the land registered in Volume 6 Folio 151 »f the Land Register. The
sgcond parcel is parcel 47 containing an area of thirty five acres one rood and
twenty perches (3b6a. 1r. 20p.) being l'part of Pt Pa?.‘r;'e.': +4 and Pt Court Grant 220
Flur XVIII 6 Folio 151 of the Land Register. The aforesaid parcels 46 and 47 are

shown on plan 1166 deposited in the office of the Director of Lands.

By deed of lease dated 20th May 1987, the then Land Board a statutory body
empowererd to grant leases of Government owned lands, sranted a lease of the land

in dispute to the plaintiff for a term of 20 years w.th a right of renewal for

one further term of 20 years. Under the provisions o the lease, the plaintiff

as lessee is not permitted to transfer, sublease, mortgage or otherwise dispose
mg its interest in the leased land without the consent in writing of the Land
Board as lessor. The plaintiff had set up a boarding school which was generally
known as Kogena College on the land. When that boaroing school was closed down
the plaintiff{ sought the consent of the Land Board foc the lease to be assigned
to a third party for the unexpired term of the le.se. By letter dated 19
November 1987, the Secretary of the Land Board advised the plaintiff that the
Land Board had no objection “o the requested assignment of the lease provided
that the plaintiff obtained the approval of the Falealili Land Committee and the
assignment of the lease was done on the basis stated in the deed of lease. -

It is clear £}1aft',;theré is no express provision ia the lease which requires
the F_),iJI‘OVal of the Faleaiili Land Committee before an assignment of the present

lease can be effected. However it appears from the letter of 19 November 1987
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from the Secretary of the Land Board that the approval of the Falealili land
Committee was made one of the conditions of the Land Board’s consent to the
assignment of the lease as requested by the plaintif . But that does not mean
that the Land Board was bound under the provisions of the lease to seek or obtain
the approval of the Faleali].ih Land -(.::c;r.r.ﬁ.i‘ttee to the assignment --of t.h.e ‘lease ﬁs

the plaintiff requested.

The Falealili Land Committee as the evidence in this case clearly suggests
is not a registered bedy. It appears from the report of the Commission of
Inql.x_iry which was sét'up in 1973 to inquire intc claims by the people of
Falealili to Govéfnﬁént (‘)wned lands at Falealili that the Falealili Land

<

Committee bad been in exjstence well before 1973. After the aforesaid Commission
t

of_"'I‘nquiry, it appears th.at a new Falelili Land Commititee was selected. The
ev-j,dence given by Tofuaiofoia Fiso and PFuimaonc Lotomau show that the new
Committee comprised of Meleisea Folitau, Tuatagaloa Siaosi, Fuimaono Pan Phineas,
Taveuvelt Papa, Tofuaiofoia Fiso, Teo Fetu and Fuimaono Mimio. The last two named
members of the new Committee were members of the Committee by virtue of their
being the two Members of Parliament for the Falealili “erritorial constiiuency.
According to the evidence of Tofuaiofcia Fiso whoever were the Members of
Parliament for Falealili were also by virtue of “iat fact members of the
Falerlili Land Committee. It is clear that the new Committee was comprised of

the paramount matais of the district of Falealili and representative of the whole

district.

When the plaintiff requested the consent of 1iie Land Board in 1987 for the

as&ignment of its Jlease to a third party, the composition of the Falealili Land




Comnitbes had eha_.ngéd‘: 'Me_leisea Folitau and Tuatagezloa Siaosi had died. It

T

f,i.pp%éﬂl-‘&‘. Taveuveu Papa had also died By that time. T=o» llia had left the district

for a mumber of years and had ceased to take part in the affairs of the district.

Fuimaono Lotomau who became a Member of Parliament for Falealili in 1988 seems
fnhaxea] sn hecome a member of tﬁe Falealili Land Committee. Teo Fetu who had
ceased to be a Member of Pariiamen‘t. appears to have continued his membsrship of
the IFalealili Land Committee under the paramount Litle "1‘1latagalo"a\,. So it appears
that as of 1987 or 1988 the members of the Falealili Land Committee were
Tuatagaloa Fetu, Fuimaono Dan Phineas, Tofuaiofoin Fiso, Fuimaono Lotomau,
Fuimaono Mimio and Teo Elia who had left the distrwct for vears. As I have
already said, the Falealili Land Committee is not a registered body. There is
no provision as to how its decisions are to be wade, that is, whether it is to
be by unanimous or majority agreement of its members. There is also no provision
ag to how any meeting of the Committes is to be convensd and in fact it is alear
from the evidence that the Committee and its success ve members selected after

the Commission of Inquiry in 1973 has hardly if ever -onvened a formal meeting.

So when the Land Board required the plaintiff to obtain the approval of the
Falealili Land Committee to its request for assignment of its lease, Pastor
Ripine Rimoni "r_.he president of the Seventh Day Adventist Church approached each
of the five current members of that Committee (except Teo Elia who had left the
district for a number of years) for his consent. All of them gave their consent
by signing the document given to each of them indidually by Pastor Ripine
Rimoni. On the basis of that signed document, the Land Board agreed to the

aggignment of the lease as reguested by the plaintiff,
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At that time all the defendants were cultivatim: parts of the land in
dispute with crops. Fuimaono Lotomau subsequently indicated his objection to the
assignmwent of the plaintiff’s lease after he had signer. the document given to him

hy Pastor Ripine Rimoni. T will come back to this asrect of the evidence. In

1992 when the defendants were still cultivating parts of the dispubted land, the

plaintiff’s solicitor wrote to the pulenuu of Salani. Villége concerning the
defendants’ continuing use of the disputed land. Fdllowing that letter in 1982
the defendants Fuimaono Anaua, Fagalilo Filifili and Lélo Icane vacated the land.
S0 the plaintiff's claim against those three defenahtts was withdrawn in the

course of the present proceedings.

In 1993 Pastor Ripine Rimoni sought the assistance of the Minister of
Lands, Survey and Invironment who is also the chairmen of the Land Board in
réépeet of the defendants Fuimaono Lotomau, Olo Sau and Manusamoa Faasopo who
were still cultivating crops on the disputed land. By letter dated 16 February
1993, the Minister of Lands wrote to Fuimaono Lotomau to vacate the land in order
to effect the assignment of the plaintiff's lease to tﬁird party. When the
defendants did not vacate the land pursuant to the letter by the Minister of
Lands, Pastor Ripine Rimoni sought a meeting with the Prime Minister aﬁd.Fuimaono

Lotomau. Tt appears that the outcome of that meetins was to refer this matter

to Court for a decision.
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- Now therve is a conflict betweedn the evidence of Pastor Ripine Rimoni and
Fuimaone Lotomau as to the circumstances in which Fuinaono Lotomau signed the

document that was given to him by Pastor Ripine ERimoni. According to the

evidence of Pastor.Ripine Rimeni, he met Fuimaono Lotcmau in Apia near the Fish
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Market and explained to him the document for which hi.t signature was required for
the assigmment of the plaintiff's lease. Fuimceon: Lotomau then signed the
document. indicating his consent to the assignment of %e plaintiff’s lease. The
evidence by Fuimaono Lotomau is that Pastor Ripine Limoni did not explain the
ﬂor_‘u‘mrlen't to him or tell him ‘hat the effect of the dosument was to transfer the
lease of the disputed land to a third party. He did not even read the document

as it was in English and he signed the document as hz was catching a bus to go

to alealili.

Whichever of the two conflicting accounts given by Pastor Ripine Rimoni and
Fuimaono Lotomau is right, it is clear that the majority of the Falealili Land
Committee had consen,ted to the assignment by the plaintiff of its lease. There

is ﬁothing to show that decisions to be taken by the Falealili Land Committee are

to be unanimous. It is important for this case that the majority of the members
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of the Talealili Land Committee have agreed to the aszignment of the plaintiff’s '

lease. Fuimaono Lotomau is the only member who has a<pressed dissent. But as
already stated the disputed land is owned by Governm 1t.. There is no provision
in the lease which requires *he congent of ‘the Fale: 1ili Land Committee for a
valid assignment of the lease between the Land Board and the plaintiff. However
as amatter of prudence, it appears that the Land Board had required the approval
of the Falealili Land Cowmittee to the assignment of the plaintiff’s lease
hecause of past disputes between Government and the district of Falealili over
the land in question. Save for Fuimaono Lotomau, a2ll the other members of the

Falealili Land Committee have agreed to the aésigmnenc of the plaintiff's lease.




There was some suggestion that the Falealill Land Committee referred to in
the letter dated 19 November 1987 from the Secretary of The Land Board meant the
ofiginal Falealili Land Committee which was set up after the Commission of

Inquiry in 1873 and ‘included whoever were the two Members of Parliament for

Falealili from time to-time. T am unable to accept thal suggestion. It is clear

from the report of th:e F)ommission of Inquiry in 1973 that the Falealili Land
(hmﬁﬁttee had been in existence weli before the Comm’ssion of Inquiry in 1973,
and its composition did not remain constant at all imes but varied over the
vears, The Falealili Land Committee referred to in thw: letter of the Secretary
of the Tand Board must mean the Committee at the cime: »f that letter. Even il
that is not so, it is still clear_that the majority of the members of the
Committee selected after the Commissiﬁn.of Inquiry in 1%73 and who were surviving
at the time of the plaintiff’s request for assignment of its lease had agreed to
t;at assignpent. Those surviving members who have agreed to the assignment of
the plaintiff’s lease were Fuimaono Dan Phineas, Fuimacnoe Mimio and Tofuaicfoia
Fiso. Tuatagaloa Fetu who was a member of the Conrittee selected after the
Comission of Inquiry in 1973 and was one of the paray~unt title holders of the

Falealili district had also given his agreement to the assigrment of the

plaintiff’s lease.

In all then, this Court has come to the conclhws.on that judgment be given
for the plaintiff, and the three defendants who ars 111ill cultivating crops on
the dipsuted land must vacate that land and remove theic crops. They are given
six weeks to do so. TFailing to do so the plaintiff ma7 bring this matter again

before the Court for further orders.
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For ger1erél-déinafges claimed, I award $500 to %ne plaintiff. For costs T

avird $750 to the plaintiff. \

T hope that the defendants will see their way c. zar in this matter so that

further Court proceedings will not be necessdary.

CHILF JUSTICE




